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JOEL PRENTIssS BisHopP. 


The above is a very good portrait of this 
celebrated law writer from a recent photo- 
graph. Those of our readers who have read 


_ and admired his legal writings (and who of 


them has not?) will thank us for the privilege 
of looking upon a ‘‘counterpart presentment’’ 
of his strong intellectual features. When 
solicited for a brief sketch of his life to ac- 
company this engraving, Mr. Bishop wrote to 
us, with the frankness which characterizes 
everything which he writes or says, that it 
would not accord with his views of propriety 
to write such a sketch as though from the pen 
of a third person; and he accordingly sent 
the following sketch, drawn up in a straight- 
forward manner, in the first person singular: 

Iwas born March 10, 1814, in Volney, Oswego 
county, New York, in a smali log house in the 
woods, remote from all other habitations but one. 
While yet a babe, my mother being sick and soon 
to die, I was taken to my father’s former place of 
residence, Paris, Oneida county, in the same State, 
and I have noremembrance of Volney. My father 
was a farmer of small means, yet owning his fer- 
tile sixty acres, and I worked with him, attending 
a remote district school three or four months in 
the year, and finally graduating into “the acad- 
emy.”’ The schoolmaster of the district school 
was changed every term; and, regularly at its 
close, the retiring one visited my father and urged 
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him to send me to “‘college.”” My own aspirations 
grew, and at about the age of sixteen an arrange- 
ment was made with my father to permit me to leave 
the farm and get an education by my own exer- 
tions. I found poverty to be no obstruction. While 
yet sixteen I taught a public school. And by such 
and other means I readily obtained the money for 
clothing, tuition and books. I could always earn 
my board without hindrance to my studies. But 
health soon failed, and then began the struggle. 
I did everything to baffle disease; relinquished 
study, returned to it under circumstances thovght 
to be more favorable, broke down again, varied 
the experiment, and so on, for how many times I 
do not remember. When twenty-one, I became 
fully satisfied that the struggle was useless, and 
gave it up. I did not, like Blackstone, write a 
‘“*Farewell to the Muse,’’ but a ‘‘Farewell to Sci- 
ence.”’ It was dated July 19, 1835, and published 
in “The Literary Emporium,’ of New Haven, 
Conn., near which place I then was, in the num- 
ber for Oct. 3, 1835. I made, in the ‘‘Farewell,” 
one reservation, expressed in the following words: 

“Though thus I bid adieu to Learning, where 

She sits in public places, or bows and waves 

Her plumes from off her star-clad height to meet 

The gaze of millions, still I may invite 

Sometimes her presence in a._humble garb, 

To cheer me in my lone, obscure retreat.” 


Acting on this reservation, and otherwise letting 
“Learning” alone, and having drifted to Boston, I 
entered a law office in the fall of 1842, hoping to 
obtain a little useful information, but with no idea 
of having health to practice the law. Here came 
another, yet agreeable, disappointment, At the 
end of a year and four months, I had fully sup- 
ported myself by literary work outside the law, 
undergone an examination by the judge as to my 
competency in the law, taken the proper oath for 
admission to the bar, opened an office, and entered 
upon legal practice. Indeed, legal practice with 
me began six weeks after I was enrolled as a stn- 
dent, when required by circumstances to draw, 
without other help than a little preliminary 
explanation, a special declaration in an important 
case which went through the courts, and ‘‘stood.”’ 
And afterward I had managed all the small-court 
business of the office, consulting with clients, and 
trying their causes. During this period also, I 
tried and won my first jury case in the higher 
court. So practice had become familiar to me; 
and, considering how slowly my short preparation 
compelled me to work, there was no lack of 
clients. 

My business was divided between large and 
small, but most of it was the latter. This, prefer- 
ing the former, I determined to get rid of; and, as 
a side exercise during the change, to write a law 
book. Hence my ‘‘Marriage and Divorce,’’ which 
was published in one volume just ten years after I 
entered a law office as a student. It brought me a 
constant succession of requests and advice to write 
other books. I saw that I could not both write 
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books and practice; so, with the approbation of 
the only person entitled to object, I made the 
great sacrifice of my life by relinquishing practice, 
and entering upon legal authorship—whether for 
the benefit or injury of mankind time only can 
disclose. 

Ever since the -‘Farewell”’ spoken of, I have ad- 
hered to its promise by keeping clear of Learn- 
ing’s ‘‘plumes.’’ I never flourished the append- 
age of ‘A. B.,”’ or “‘A. M.’’; nor did I ever ex- 
pect or desire the opportunity of waving the more 
magnificent ““LL.D.’’ But the manner and source 
of its coming were such that I could not refuse. I 
did not go after it, nor was it bestowed on per- 
sonal grounds. So far as I know, there is not in 
the country whence it came a human being whom 
Iever saw. On its face, it was a tribute tu my la- 
bors in legal authorship from a country where the 
standard of legal authorship is higher than with us. 
“The Faculty of Law,”’ I was informed in a letter 
after the degree was conferred, ‘‘feels happy to 
improve the occasion [of the special celebration of 
the founding of the University] to confer the title 
of Doctor Juris Utriusque upon some gentlemen 
who by their learning and their works rendered 
great service to their land and to the science of the 
law.”’ Yet it was not meant for me individually, 
but rather as an act of international courtesy. 
This was shown by its being announced in the 
presence of the representatives of the principal 
universities of Europe, and the specially invited 
presence of the American Minister, and the 
diploma transmitted through the State Depart- 
ment at Washington. Under these circumstances, 
to decline would have been an act justly deemed 
offensive both to the people of our own country 
and to those of foreign friendly powers. 

In my books, I have followed a new rendering 
of the Golden Rule, ‘“‘Do unto others as they do 
not unto you,’ by abstaining from stealing. And 
on the question whether our profession will sustain 
the new rendering, together with what it implies, 
or go back upon it, hangs the other, namely, 
whether my life shall prove, to the future of the 
law, a blessing or a curse. 

JOEL P. BISHOP. 

Cambridge, March 26, 1885. 





CURRENT EVENTS. 


Liset Suits Acatnst Newsparers.— The 
comments of a newspaper which has just had 
a libel suit on its hands, upon the law of li- 
bel, sometimes afford curious reading for 
lawyers. As a law reformer, it must be con- 
ceded that the editor who has defended such 
a suit successfully or unsuccessfully, is very 
apt to have something novel to propose. Mr. 
Labouchere, the editor of the London 





Truth, lately had such a suit, and here are 
some of his comments: 

‘‘Surely criminal law should make a dis- 
tinction between good faith and bad faith in 
regard to published matter. In the former 
case there can be no moral criminality, and 
nothing is more obnoxious to justice than to 
make a legal distinction between what is mor- 
ally and what is legally criminal. Supposing 
that a person were to poison an entire family 
in South America, and, having been tried and 
condemned to death for the crime, were to 
escape and come over to England. Were I 
to know of his having become an inmate of 
an English family and that he had with him a 
carefully assorted selection of potent poisons, 
I might be criminally prosecuted were I to 
warn the family by letter. And at the trial it 
would not suffice for me to prove that he had 
been condemned to death for murder in South 
America, but I should have to prove that he 
actually did murder, otherwise I should be 
liable to fine and imprisonment.’’ 

The New York World, which, if we mistake 
not, has defended a libel suit brought by a 
foreign count, quotes the above language, and 
adds the following comment: 

‘‘We doubt if any judge would commit for 
contempt a juror who should determine for 
himself that in no circumstances would he 
ever convict or mulct a writer who could be 
proved to have written in good faith and with- 
out malice what he had reason to believe to 
be true.”’ 

The idea of a judge imprisoning a juror 
for contempt for refusing to convict the de- 
fendant in a criminal action is a novelty. We 
believe that Bushell’s Case,} is the last case 
upon record in which it appeared that a juror 
had been imprisoned for not returning a ver- 
dict of guilty, and that case is about two 
hundred years old. The editors will have to 
learn a littje more concerning the existing 
state of the law, before they can become suc- 
cessful law reformers. 





To Younc Lawyers.—A leading daily pa- 
per answers a young farmer boy who would 
be a lawyer, and gives him three points by 
which he may succeed, condensed as follows: 


1 Vaughan, 135. 
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1. Be one who is selected counsel for a cor- 
poration. 2. Make a hit in some big crim- 
inal case. 3. ‘‘No one can dispute but un- 
scrupulous lawyers make the most money.”’ 
4. Let one once secure the reputation of 
knowing how to handle ajury, or ‘‘stand in’”’ 
with a judge, or break a witness all up, and 
he is certain of a large income? 

What a mess of pernicious nonsense! No 
lawyer ever wrote it! It lacks sense, judg- 
ment and decency! It is positively vile—a 
libel on courts and lawyers, and is basely un- 
just and unreasonable. Such has not been 
even the lowest public estimate for years, to 
say nothing of a fair opinion. To be a cor- 
poration lawyer, says Col. Van Arman, is a 
dire misfortune to a beginner, for it shelves 
him forever. He must be the loser in very 
many cases. He will run in a rut, and soon 
become a mere money-maker, which is a trade 
by itself, and a side consideration to men who 
would rank very high in a profession early in 
life. A lucky hit ina criminal case and the 
unscrupulous lawyer come next in order. 
Lawyers of neither class are to-day leaders of 
the bar, and this is especially true of the lat- 
ter. The lucky hit does not come by acci- 
dent. It is a matter of keen insight, correct 
theory and careful preparation; the genius of 
taking pains to go to the place of the shoot- 
ing, to visit the scene of the tragedy, to fill 
oneself so full of a case that it bubbles 
out at every pore, with the law at hand 
and evidence to match the theory. Good 
evidence is about the best luck. any law- 
yer ever yet heard of. There is no such 
thing as ‘‘handling a jury’’ for many cases 
together without the essentials just mentioned. 
Juries are convinced by argument on ev- 
idence, and a lawyer who claims to ‘‘stand 
in’’ with a judge is arascal that any court will 
repel as soon as he knows of such an im- 
poster. The best ‘‘standing in,’’ is to get the 
case ready on the law and facts, and be honest 
about it. And as for breaking up witnesses, 
the hired girl’s remark, ‘‘And what would I 
be doing all that time ?’’ appliesaptly. From 
fifteen years of reading and saving odd cases, 
most of them read six times, to make books 
of, and quite a large number of visits with 
men of rank in law, like Matthews, Beach, 
Curtis, Porter, Van Arman, Dougherty and 
their class, I have learned to distrust in every 





sense unscrupulous methods. They bring a 
bitter sting sooner or later; and of all dan- 
gers to young lawyers the risk of trying to 
break up a witness is most hazardous, for 
what will he be doing all that time? Killing 
your case by inches; saying hard things; in- 
tensifying bad testimony. I could say more, 
but you are lawyers and can see it easily. 
The richest and best lawyers have areputation * 
for skill, honesty, and integrity, and of- 
ten foreloquence. The greatest are upright, 
honest men ! J. W. Donovan. 





Tue Dereat or Mr. Justice Cootey.—The 
American bar have learned with pain that 
one of the greatest jurists which this country 
ever produced has just been defeated of a 
re-election to the Supreme Bench of his own 
State, though in the full strength of his 
powers and at the very height of his useful- 
ness. Thomas M. Cooley as a constitutional 
lawyer takes rank by the side of Story and 
Marshall. As a writer upon constitutional 
law he is superior to Story, because he is 
more accurate, less diffuse, and is not 
vain of a display of learning. His legal 
judgments surpass those of Story in brevity 
and diction; they equal those of Marshall in 
diction and in massive reasoning, and greatly 
surpass them in learning. No judge has ever 
lived in this country, possessing a more en- 
lightened spirit of justice, or a more evenly 
balanced judicial mind. His work on Torts 
is the finest epitome of the law upon that 
subject which has ever been written in the 
English language. His labors as a lecturer in 
the law school of the University of Michigan, 
have given him a personal acquaintance with 
the members of the bar in every section of 
the Union. Through his labors as an in- 
structor, an author and a judge, he has 
acquired a hold uponthe good opinions of 
his professional brethren, such as is probably 
enjoyed by no other living lawyer. And yet 
this great lawyer, after having occupied for 
some twenty continuous years a seat upon 
the surpreme bench of his State, was de- 
feated of re-election the other day by a 
political combination, having at the head of 
their ticket a man unknown to the legal pro- 
fession outside of Michigan. We do not 
wish to say anything in disparagement of 
him, for we know nothing of him. He 
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may be a good lawyer and may make an 
excellent judge. But that the people of 
Michigan should have been willing to put 
aside a lawyer of the pre-eminent learning, 
experience and probity of Mr. Justice Cooley 
for a new and untried man, is a striking illus- 
tration of the impolicy of electing judges by 
the popular vote. It also points to the fact 
.that the policy of electing judges on ‘“‘off 
years,’’ when no political officers are to be 
elected, is not a safe remedy for the bad re- 
sults which frequently flow from the system 
of electing judges by the popular vote. We 
find that here upon an ‘‘off year,’’ as well as 
upon a political year, the opposing political 
parties meet in their conventions and nominate 
their candidates, and their party followers 
march up to the rack and vote their party 
ticket as blindly as they do on years when 
presidential electors and members of Congress 
are elected The defeat of Mr. Justice Cooley, 
though a great shame to Michigan, is no loss 
to him nor to the country. He had far out- 
grown the office which he filled.’ He. will be 
able as a chamber counsellor to take, in a 
single fee, as much as the State of Michigan 
paid him for two years of toil upon her 
bench of last resort. He will have, and will 
no doubt improve, the opportunity of devot- 
ing the leisure of his ripe years to the litera- 
ture of the law; and we may expect from this 
circumstance results as beneficial to American 
jurisprudence as those which flowed from the 
narrow policy of the former Constitution of 
New York, which retired Chancellor Kent from 
the bench at the age of sixty. 








NOTES OF RECENT DECISIONS. 





ARBITRATION—RIGHT TO A RE-HEARING IN 
Case aN Umprre 1s CaLLep 1n.—We believe 
that it is generally held that where a contro- 
versy is submitted to two arbitrators with the 
provision that, in case they shall be unable to 
agree, they may call ina third arbitrator, 
sometimes inaccurately called an umpire, 
either party is entitled to a notice and a new 
hearing before the board of arbitrators as 
thus newly constituted. But there seems to 
be a difference of opinion upon the question 
whether, in case no such rehearing is award- 
ed, the award is absolutely void in the sense 





which enables the unsuccessful party, when 
sued upon it, to pleadin bar the failure to 
give him such notice and rehearing after the 
calling in of the third arbitrator; or whether 
the want of notice and of an opportunity to 
be again heard is merely an irregularity 
which can only be urged by a motion, or by 
a bill in equity to set aside the award.” The 
better opinion seems to be that, by the call- 
ing in of the third arbitrator, the tribunal of 
arbitration has been newly constituted, and 
that there must be a hearing de novo with a 
new notice to the parties such as was re- 
quired in the first instance, in default of 
which, the award is absolutely void.* The 
Supreme Court of Illinois has lately re- 
affirmed this doctrine.‘ In this last case, the 
Illinois court quote the reasoning of the New 
York Court of Appeals, to the effect that 
there is in this respect no distinction between 
an umpire andathird arbitrator. ‘‘In pure 
umpirage,’’ the New York court say, ‘*the 
decision theoretically rests solely with the 
umpire. Inthe case of a third arbitrator his 
opinion practically controls the decision. All 
the reasons requiring a new hearing in the 
one case demand it in the other. * * * 
The interests of justice require that a party 
should not be deemed to have parted with so 
important and essential aright as that of 
having his case heard, on slight evidence or 
on implication. The proof of waiver should 
be distinct and unequivocal.’’ ® 





Rartway PassaGE TicKetT OBTAINED BY 
Fraup, put Usep sy InNocEeNtT PuRCHASER.— 
In the case of Frank v. Ingalls,*® the Supreme 
Court Commission of Ohio hold the following 
propositions: 1. When the possession of a 
railroad passenger ticket, which entitles the 
holder to one first-class passage between 
points named therein, has been fraudulently 


2 See Mr. Freeman’s notes to Elmendorf v. Harris, 
(23 Wend. 628), 35 Am. Dec. 591, et seq. 

3 Elmendorf vy. Harris, supra; Lutz v. Lenthicum, 8 
Pet. 165, 178; Haven v. Winnisimet Co.,11 Allen, 377, 


| $84; Graham v. Graham, 9 Barr, 254, 255; Ingraham v. 


Whitmore, 75 Ill. 24; Day v. Hammond, 57 N. Y. 479. 

4 Alexander vy. Cunningham, 111 Ill. 511, 516. [Adv. 
Sheets. ] 

5 Day v. Hammond, 57 N. Y. 479, 487. See also Lyon 
v. Blossom, 4 Duer, 318; In re Jenkins, 1 Dowl. N. S. 
276; Salkeld v. Slater, 12 Ad.’ & Ellis, 767; Bulson v. 
Lohnes, 29 N. Y. 291. 

613 Weekly Law Bulletin, 367. 
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obtained from the company, a person pur- 
chasing such ticket from the holder thereof, 
although for value and without notice of 
equities, acquires no title thereto. 2. An 
agent, authorized to sell such tickets, and 
stamp and deliver the same upon receiving 
pay therefor, cannot bind his company by 
stamping and delivering such tickets, without 
the knowledge or consent of its proper offi- 
cers, to a third person, to be sold by him and 
to be paid for when sold. The opinion of 
the court, which is given by Nash, J., pro- 
ceeds upon the doctrine that a passage ticket 
is not a contract with any one, but a mere 
symbol or token; that it is not a negotiable 
instrument, but that the purchaser of it gets 
no higher right than the seller had, which is 
the rule in the case of purchases of personal 
property other than negotiable instruments. 
The general rule undoubtedly is, as stated by 
the Ohio court, that such a ticket is not or- 
dinarily a complete contract to carry, though 
it may, and sometimes does, take the form 
of such a contract; but that it is generally a 
mere symbol or token by which the agent of 
the company who sells it makes known to the 
company’s train conductor that the holder 
has purchased of the company the right to a 
passage between the places named and with- 
This ticket is ordinar- 
ily assignable by delivery, so as to pass to 
another holder the rights of the original pur- 
chaser, as against the company issuing it, or 
against the company on whose authority it 
may have been issued by another company. 
If such a ticket is dishonored, one who has 
purchased it of a passenger has the same 
right of action against the company, by or for 
whom it was thus issued, which the original 
purchaser would have had. Thus, where 
tickets were issued by the authority of the 
defendant company, over its line and a con- 
necting line, to a point beyond its own ter- 
minus, for the purpose of promoting travel 
over its own line, and the connecting line re- 
fused to honor them, it was held that a 


7 Railway Co. v. Bartram, 11 Ohio State, 457, 467; Rail- 
way Co. v. Campbell, 36 Ohio State, 647; Quimby v. 
Vanderbilt, 17 N. Y. 306; Henderson v. Stevenson, L. 
R. 2 Scotch App. 470, per Lord Hatherley; Rawson v. 
Pa. R. Co., 48 N. Y. 212; Elmore v. Sands, 55 N. Y. 
512, 515; Johnson v. Concord R. Co. 46 N. H. 213; Gor- 
don y. Manchester, etc. R. Co.,52 N. H. 596; State v. 
Overton, 21 N. J. L. 435, 488; Barker v. Cofin, 31 Barb. 
556. 





‘“*ticket broker,’’ who had purchased them 
from passengers who could not use them 
for the reason named, could maintain an ac- 
tion against the company by whose authority 
they were thus issued, for the proportion of 
the passage money which they represented.*® 
It may be doubted whether, considering the 
nature of these tickets, and the manner in 
which they are stamped by the companies’ 
agents, and placed in the hands of brokers 
for sale, the decision of the Ohio court is 
sound. Indeed it seems, when viewed ina 
practical light, to be neither sound nor just. 
It is well known that the agents of railway 
companies appointed to sell these tickets do, 
with the knowledge of the managers or gener- 
al passenger agents of such companies, fre- 
quently stamp them and put them into the 
hands of ticket brokers to sell. That was 
done in the Ohio case. The ticket broker 
sold the ticket in question to an innocent per- 
son and ran away with the money; and the 
practical question for decision was, whether 
the receiver who had charge of the railway in 
question was answerable for the wrongful act 
of his own agent done within the apparent 
scope of his authority, in stamping the ticket 
as sold before it had actually been sold, or 
whether some innocent traveller, deceived by 
this conduct of the receiver’s agent, was an- 
swerable for it. It is well known that in 
cases where there is competition between dif- 
ferent lines of railways, many of their tickets 
are sold by brokers in this way; and it is 
highly unjust that the public should be re- 
quired to act as insurers of the honesty of 
these brokers who are the agents of the rail- 
road company in the particular instance, in- 
stead of the company acting as an insurer to 
the public of the honesty of its own agents. 
It is not only unjust, but it is contrary to all 
principle. 


8 Hudson v. Kansas Pacific R. Co., 9 Fed. Rep. 879. 
The assignability of the ticket turned on the provi- 
sions of a statute relating to the assignment of choses 
in action, which, itis presumed, has a counterpart in 
most of the States. 
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QUANTUM MERUIT—SERVICES. 


It is proposed to cite those cases touching 
the rights of the parties, having particular 
reference to when quantum meruit lies to re- 
cover for services rendered without any men- 
tion of compensation having been made. 

When one is employed in the service of an- 
other for any period of time, the law implies a 
contract of hiring and a promise to pay.! 
Thus it has been said that when one accepts 
and retains the beneficial results of another’s 
services, the law implies a previous request 
for the services and a subsequent promise to 
pay for them.” Services rendered a person 
during his last sickness by another acting as 
nurse and housekeeper are not deemed gratu- 
itous. In such an instance there is an implied 
contract that the party receiving such services 
is to pay a fair compensation for them. And 
the fact that the nurse or housekeeper lived 
with the man she was nursing as his concu- 
bine does not impair her claim for compensa- 
tion, unless, perhaps, it be shown that concu- 
binage was their chief motive and cause of liv- 
ing together in the first instance, and the ser- 
vices actually rendered were merely incidental 
to that mode of living.® 

Unless the work is done under circumstan- 
ces justifying the belief that no charge is 
intended, a liability arises, even though no 
charge was in fact intended by the laborer 
during his service. Nor is it necessary that 
there shall have been an intention on the part 
of the person hired during his service to 
charge therefore ; it is sufficient that the one 
for whom the labor is done expected to pay 
forit.* Mutual understanding that payment 
is to be made, although the amount is left un- 
determined, render it an express contract.° 

While the law will often imply a promise to 
pay for services performed, where there is no 
express employment or contract, yet it will not 
imply a promise on the part of one party to 


1 Moreland v. Davidson, 71 Pa. St. 371; Moore v. 
Moore, 3 Abb. App. Dec. 303; Perry v. Bailey, 12 Kan. 
539. 
2 Ford v. Ward, 26 Ark. 360. 

8 Succession of Perenilhet, 23 La. Ann. 294; Walro- 
ven v. Jones, 1 Houst. (Del.) 355; Swirers v. Parsons, 5 
W. & S. (Pa.) 357. 

4 Hay v. Walker, 65 Mo. 17. 

5 Tyler v. Burrington, 39 Wis. 376, explaining Moun- 
tain v. Fisher, 22 Wis. 93, and Pellage v. Pellage, 32 
Wis. 136. 





pay for services rendered under a direct and 
express employment by, or contract with, an- 
other.*® 

Nor will a person be allowed compensation 


for services which have been rendered gratu- 
itously at the time of their rendition.’ And 
this is true even though the person perform- 
ing the services did it in the hope of receiving 
a legacy or devise from the person for whom 
the services are rendered.* But in case of an 
express promise to give or bequeath a certain 
share of the promisor’s estate to another, in 
consideration of certain services to be per- 
formed by the latter, an action for damages 
lies for the violation of such a promise, 
against the personal representative of the 
former, on the behalf of such other person, 
he having performed the service under the 
contract ; and the damage may be measured 
by the value of the portion promised. In 
such an instance the plaintiff is not limited to 
the value of the service so performed by him.? 
In case the services are to be compensated in 
part by a testamentary provision, and no such 
provision is made, the estate of the employer 
is liable for enough to make up what the ser- 
vices were reasonably worth.” A reliance 
solely on the deceased’s generosity and a mere 
expectation is not sufficient to entitle the 
claimant to recover." 

Relationship existing between the plaintiff 
and defeudant, where the claim is for ser- 
vices rendered in the family of the defendant, 
or to the defendant while residing in the fami- 
ly of the plaintiff, rebut the presumption which 
exists in other cases, that compensation was 
intended ; and the circumstances must be of 
such a nature and character as to overcome 
the presumption which arises from the rela- 
tionship of the parties, to justify the inference 
that compensation was intended.” 


6 Perry vy. Bailey, 12 Kan. 539. 

7 Taylor v. Lincumfelter, 1 Lea (Tenn.), 88; Force vy. 
Haines, 17 N. J. L. 385. 

8 Davison y. Davison, 2 Beasl. (N. J.) 247; Osborne 
v. Governors of Guy’s Hospital, 2 Strange, 728; LeSage 
v. Coussmaker, 1 Esp. 187; Little v. Dawson, 4 Dall. 
111; Bartholomew v. Jackson, 20 Johns. 28; Force y. 
Haines, 2 Harr. (N. J.) 385; Wells v. Caldwell, 9 
Humph. (Tenn.) 607; White v. Jones, 14 La. Ann. 681. 

9 Frost v. Tarr, 53 Ind. 390; Lee v. Carter, 52 Ind. 
342; Bell v. Hewitt, 24 Ind. 280. 

10 Bayliss v. Estate of Pricture, 24 Wis. 651; Watson 
v. Watson, 1 Houst. (Del.) 209. 

ll Shakespeare v. Markham, 17 N. Y. Sup. Ct. 311. 

12 Smith v. Demon, 48 Ind. 65; Hays v. McConnell, 42 
Ind. 285; Daubenspeck v. Powers, 32 Ind. 42; Kings v. 
Kelley, 28 Ind. 89; Cauble v. Ryman, 26 Ind. 207; Ad- 





XUM 





Voi. 20.] 


THE CENTRAL LAW JOURNAL. 327 








If the circumstances show that it was the 
expectation of both parties that he, the one 
performing the services, should receive com- 
pensation, a promise to pay will be implied, 
and he may sue on a quantum meruit.™ Thus 
where a man lived much of his time in his sis- 
ter’s family where his washing and ironing 


. was done and he was taken care of when sick ; 


and he never paid any thing, but repeatedly 
said he would pay for all that was done for him, 
and it did not appear that no return was ex- 
pected, it was held that his estate was liable 
on an implied assuwmpsit for the services done 
him.'* And where a minor of eleven years 
of age was taken into the family of his uncle 
and remained there until he was of age, re- 
ceiving his board, clothing and medical at- 
tendance from the uncle, and after he became 
of age, continued to reside with his uncle, 
but furnished his own clothes and paid his 
own medical bills, these facts were deemed 
sufficient to establish an implied contract on 
the part of the uncle to pay him what his ser- 
vices were reasonably worth from the time he 
became of age. 

In one case it was held that the relation- 
ship of granddaughter and grandfather did 
not if itself rebut the implication to pay her 
what her services rendered to him in his 
household, where she resided, were fairly 
worth. The same was held true of first cou- 
sins; 1" and of father-in-law and son-in-law.'* 

When, however, a person taken into the 
family is not a member of it, but by such ac- 
tion becomes a member, he cannot recover 
for his services." If the head of the family 
thus takes into his family a minor, but fails 


ams v. Adams, 23 Ind. 50; House v. House, 6 Ind. 60; 
Harris v. Currier, 44 Vt. 468; Ayres v. Hull, 5 Kan. 


* 419. The fact that a child remains with its parents af- 


ter becoming of age does not change the rule. Miller 
v. Miller, 16 Ill. 296; Robinson v. Cushman,2 Denio, 
149; Dye v. Kerr, 15 Barb. 444; Neel v. Neel, 59 Pa. St. 
347; Kelly’s Estate, 1 Tuck. (N. Y.) 28; Harris v. Cur- 
rier, 44 Vt. 468; Moore v. Moore, 3 Abb. App. Dec. 303. 

13 Friermuth vy. Friermuth, 46 Cal. 42; Van Schoyck 
v. Backus, 16 N. Y. Sup. Ct. 16. 

14 O’Conner v. Beckwith, 41 Mich. 657. 

15 Morton v. Rainey, 82 Ill. 215. 

16 Houser v. Sain, 74 N. C. 552. 

17 Neal v. Gilmore, 79 Pa. St. 421. 

18 Schoch v. Garrett, 69 Pa. St. 144; Wright v. Don- 
nell, 34 Tex. 291. 

19 Ayres v. Hull, 5 Kan. 419; Tyler v. Burrington, 39 
Wis. 376; Shirley v. Bennett, 6 Lans. 512. The family 
relation as distinguished from masterand servant must 
exist. Lautz v. Frey, 19 Pa. St. 366; Davies v. Davies, 
9C. & P. 87. 





to provide properly for its maintenance and 
education, a liability for its services may-re- 
sult, enforceable bythe child on attaining 
age.” 

But the presumption that no liability is in- 
curred by the head of the family in taking in- 
to his family one who is not a relative is far 
less strong than in case of a relative thus in- 
corporated ; and a more distant relative ren- 
ders such presumption less strong than in case 
of a near one." Thus where the plaintiff at 
the request of her uncle went to live with him, 
for several years, rendering services as nurse 
and housekeeper, no agreement as to com- 
pensation having been made; and testimony 
was given showing that the uncle had ad- 
mitted an intention to pay her something, the 
decision of the referee allowing the plaintiff 
compensation for her services was left undis- 
turbed by the court.” 

And where a married man represented him- 
self to be a widower, and thus induced a 
woman to marry him, his first wife then liv- 
ing and undivorced, the woman thus deceived 
recovered of him for her services during the 
time she had lived with him.” But where 
both parties supposed themselves to be law- 
fully husband and wife, it was held that the 
wife could not sue for and recover for her 
services after she discovered their mutual 
mistake. ‘*The law would do injustice to the 
plaintiff herself, by implying a promise to 
pay for their services; and respect for the 
plaintiff herself, as well as for the law, com- 
pels us to infer and hold, that these services 
were performed not as a servant, with a view 
to pay, but from higher and holier motives; 
and that therefore her complaint does not 
constitute any cause of action.’’ * 

An express promise by the father to his 
child, or by one in /Joco parentis to another, 
although the amount is not specified, is suffi- 
cient to enable the promisee to recover for fu- 
ture services ;* but the claims of such a per- 


* Schrimpf v. Settegast, 36 Tex. 296. 

21 Robinson v. Raynor, 28 N. Y. 494; Moore v. Moore, 
3 Abb. App. Dec. 303. 

2 Thornton v. Grange, 66 Barb. 507; Markey v. 
Brewster, 17 N. Y. Sup. Ct. 16. See Briggs v. Briggs, 
46 Vt. 571. 

% Higgins v. Breen, 9 Mo. 497. 

24 Cropey v. Sweeney, 27 Barb. 310; s.c., 7 Abb. Pr. 
129. 

2 Engleman v. Engleman, 1 Dana (Ky.), 488; Speers 
v. Sewell, 4 Bush (Ky.), 289; Guenther v. Birkicht, 22 
Mo. 439; Hall v. Hall, 44 N. H. 298; Ridgway v. En- 
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son are not regarded favorably by the courts,” 
and no recovery will be allowed except upon 
clear and unequivocal proof, leaving no doubt 
that the relation between the parties was not 
that of parent and child, but of master and 
servant.” A promise to pay will not be im- 
plied from an admission by the person sought 
to be charged that he knew he owed the per- 
son seeking a recovery, and ought to pay 
something for the services, accompanied by a 
declaration that he would not pay anything.* 
Still other circumstances less than an express 
promise may be sufficient to entitle the plain- 
tiff to recover.” 

Where acontract for services is void, as by 
reason of the statute of frauds, and any ser- 
vices are rendered under the contract, there 
may be a recovery under a quantum meruit.® 
While a servant cannot recover for his ser- 
vices, portions of which were rendered in an 
illegal employment,—as selling liquors unlaw- 
fully,—the contract of services being an en- 
tirety ; yet he is not prevented from recover- 
ing for his services contracted to be rendered 
in a lawful employment, merely because, 
during the term of his employment, he occa- 
sionally assisted his employer in such unlaw- 
ful business gratuitously, not expecting or 
seeking any compensation therefore.*! So 
where a parol contract was entered into, to 
convey certain land in payment, a recovery 
for services actually performed was allowed.” 

If there is an express contract regulating 
the price, and a misunderstanding arises as to 
the amount, the law will award a reasonable 
compensation. As where a contract for work 
was made through an agent on behalf of one 
of the parties, and on completion the parties 
differed in their understanding as to the price, 
a reasonable compensation was allowed, al- 


glish, 22 N. J. L. 409; Updike v. Ten Broeck, 32 N. J. 
L. 105; Green v. Roberts, 47 Barb. 521; Marsh v.Black- 
man, 50 Barb. 329; Lovet vy. Price, Wright (Ohio), 89; 
Sprague v. Waldo, 38 Vt. 159; Conrad v. Conrad, 4 
Dall. 130 (bastard suing father’s estate); Steel v. Steel, 
12 Pa. St. 64; Butler v. Slam, 50 Pa. St. 456; Davis v. 
Goodenow, 27 Vt. 715; Luney v. Vantyne, 40 Vt. 501. 

2% Joseph Walker’s Estate, 3 Rawle, 243. 

27 Cardor’s Appeal, 5 W. & 8S. (Pa.) 513. 

% Lantz v. Frey, 19 Pa. St. 366. 

2 Fisher v. Fisher, 5 Wis. 472. 

® Shute v. Dorr, 5 Wend. 204; see Letts v. Brooks, 
Hill & Denio’s Supp. 36; Galvin v. Prentice, 45 N. Y. 62. 

81 Goodwin v. Clark, 65 Me. 280. 

# Campbell v. Campbell, 65 Barb. 639. 





though it exceeded what the agent was au- 
thorized to offer.* 

In the case of an*infant, an executed con- 
tract for his services cannot be repudiated by 
him even though not exclusively for neces- 
saries, if it is apparently fair and reasonable 
and the other party did not know of his in- 
fancy. But he can abandon the service when 
he pleases, or ask for new terms, and he is 
bound only so far as he executes the contract 
without dissent. After an abandonment of 
the contract, if he continue in the service, he 
is entitled to recover the fair worth of such 
subsequent service.* 

The question may arise whether there was 
an abandonment of a special contract, where 
it is sought to recover ona quantum meruit 
for services rendered since the time of the 
alleged abandonment. In case of a dispute 
between the plaintiff and defendant, a recov- 
ery may be had for what the services are rea- 
sonably worth from the time of the abandon- 
ment. Thus where an employer changed his 
place of residence and engaged in a new bus- 
iness, and a servant formerly in his employ 
at a fixed price was paid up, and then went 
into his employ in the new business, and there 
was a conflict of evideuce as to whether the 
servant had continued to perform service un- 
der the old contract, it was held to be the 
duty of the trial court to instruct the jury that 
such facts were not evidence of a continuing 
contract of hiring at the former rate of wag- 
es.” 

If the services are for the public, and no 
express statute provides compensation for 
such work, no recovery can be had.*® 

In an action on a quantum meruit for ser- 
vices performed, the proof showed that the 
plaintiff agreed with the defendant to draw 
him plans for a house. Afterwards the con- 
tract was changed so that the plaintiff was to 
furnish plans for a house of greater value, 
and no specific sum for the plans were named. 
It was held that the plaintiff might prove the 
value of the plans furnished, that the other 
services rendered were not included in furnish- 


38 Turner v. Webster, 24 Kan. 38; s. c. 36 Am. Rep. 
251; see Knoxville Iron Co. vy. Dobson, 7 Lea (Tenn.) 
367. 

%4 Spicer v. Earl, 41 Mich. 191; Squier v. Hydliff, 9 
Mich. 274. See Bowling v. Scales, 1 Tenn. Ch. 618. 

% Reed v. Swift, 45 Cal. 255. 

3% Anderson vy. Jefferson Co., 25 Ohio St. 13; Hatha- 
way v. Winneshiek, 30 Iowa, 596. 
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ing the plans, and prove also the value of such 
additional services.” But if a servant vol- 
untarily works during unreasonable hours, 
he cannot claim compensation beyond that 
called for by his contract with his employer.* 
And if he continues at the same service after 
his time has expired, it will be conclusively 
presumed that it was at the same rate as that 
named in the old contract.” 

It often happens that the master and ser- 
vant abandon their express contract as to 
wages. In such a case a recovery may be 
had for services already rendered upon a 
quantum meruit.“ Thus where the plaintiff 
moved into the house of a party under an 
agreement to work such party’s farm, and 
take care of him as long ashe lived, in con- 
sideration of which, the party was to leave 
him his property by will, and owing to a mis- 
understanding the plaintiff left the house, 
but continued to work the farm, and such 
party devised his property to another, it was 
decided that the jury was warranted in find- 
ing, in a suit against the estate, that the con- 
tract had been abandoned by consent, and in 
finding for the plaintiff the value of his ser- 
vices.# 

If there has been an express contract as to 
both the nature of the services and the price 
to be paid, it necessarily results that quantum 
meruit cannot be maintained; in all such in- 
stances the action must be on the express 
contract.” In such a case the defendant, 
when the action is on the express contract, 
is not entitled to prove that the value of the 
services was less even though the complaint 
contain allegations appropriate to an action on 
a quantum meruit.” The burden of proving 
the value of the services performed is upon 


37 Macott v. Beaupre, 15 Minn.152. Where the con- 
tract is to work half the time and receive half pay, he 
may show he worked all the time and recover full pay, 
Edrington v. Leach, 34 Tex. 285; Guerin v. Bodwell, 37 
N. J. L. 71. 

38 Koplitz v. Powell, 56 Wis. 671. 

39 Weise v. Milwaukee County Supervisors, 51 Wis. 


4 Mitchell v. Scott, 41 Mich. 108. 

41 Stockley v. Goodwin, 78 Ill. 127. 

42 See Andre v. Hardin, 32 Mich. 324; Friermuth v. 
Friermuth, 46 Cal. 42; Moore v. Nason, 48 Mich. 300; 
Walker v. Bietay, 24 La. Ann. 349; Bull v. St. Johns, 
39 Geo. 78; Provost v. Carlin, 28 La. Ann. 595; Gill v. 
Vogler, 52 Md. 663; Wilder v. Colby, 134 Mass. 377; 
Van Fleet v. Van Fleet, 50 Mich. 1. 

43 Marsh v. Holbrook, 3 Abb. App. Dec. 176. 





the plaintiff, as well as proof of such services 
as will entitle him to recover.* 

Evidence of a uniform usage in regard to 
the services for which a recovery is sought is 
admissible to prove their value; and upon 
proof of a usage being made, it will be pre- 
sumed that such services were rendered in 
accordance with it. The one claiming under 
the usage is under no legal obligation to 
offer proof that the usage was known to the 
other party. The knowledge of the usage 
on his part at the time the contract of em- 
ployment was made will be presumed.” A 
client in employing an attorney is not bound 
by the rates fixed by the bar rules, unless he 
assented to them; the value of such services 
mnst be determined by the general law, and 
not by rules of the bar.” But the attorney, 
in case of a dispute, may show the amount 
and character of his professional business, as 
tendings to show his professional standing, 
and to sustain the propriety of his charges.“ 
In a case of an architect the defendant was 
allowed, for the purpose of showing that the 
rates were not uniform, to prove the highest 
price he had ever paid for the same kind of 
work performed by the plaintiff, and the 
highest as well as the lowest cost of any house 
built by him, and what the services paid for 
by him included.* If the price is in issue, 
any evidence tending to show that the testi- 
mony of one party is more reasonable than 
that of the others is admissable.” When the 
contract was to pay ‘‘the same wages as shall 
be paid to other men in the employ of the 
company filling similar positions,’’ and there 
was no showing that the defendant had other 
employees in similar positions, it was ruled 
that the plaintiff was entitled to prove what 
his services were worth.” So where a contract 
was made by the master to pay a servant what 
the former may think would be right after the 


# Wells v. Perkins, 43 Wis. 160; Well’s Estate, 13 
Phila. (Pa.) 250. 

4 Lyon v. George, 44 Md. 295; Given v. Charron, 15 
Md. 507; Thompson v. Boyle, 85 Pa. St. 477; but evi- 
dence, it was held in one case, of wager actually paid 
under contract can be given. Jenks v. Knotts Mexi- 
ean Silver Mining Co., 58 Iowa, 549. 

# Boylan v. Holt, 45 Miss. 277; see Morrison v. 
Flournoy, 23 La. Ann. 593. 

47 Phelps v. Hunt, 40 Conn. 97; see Shulters v. Searls, 
48 Mich. 550. 

4 Harrison v. Tinker, 40 N. Y. Sup. Ct. 544. 

4# Schwerin v. DeGraff, 21 Minn. 354. 

%® Kent Furniture Manf. Co. v. Ransom, 46 Mich. 416. 
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services are performed, the amount fixed by 
the master was held conclusive, in the absence 
of fraud or bad faith. On the other hand 
such an agreement was held to bind the mas- 
ter to pay what the services were reasonably 
worth.” A plea setting up that the services 
were to be paid for in Confederate money 
was held good so far as to permit an inquiry 
into the actual value of the services rendered, 
for which value a recovery was allowed.® 
Statements of the defendant touching the 
value of the plaintiff’s services are admissi- 
ble in behalf of the latter. And the fact 
that the plaintiff was negligent and unskilful 
will not prevent his recovering what his. ser- 
vices were really worth.” Neither does the 
fact that the plaintiff presented a bill fora 
less amount than claimed in the suit prevent 
arecovery fora larger sum, if the amount 
stated in the bill is not paid or agreed upon 
as the amount to be charged; such action 
does not conclude the plaintiff.” 
W. W. THornton. 
Crawfordsville, Ind. 


51 Butler v. Winona Mill Co. 28 Minn. 205; s. c. 41 
Am. Rep. 277. 

82 Millar v. Cuddy, 45 Mich. 273; s. c. 38 Am. Rep. 
181. 

53 San Patricio County v. McClane, 44 Tex. 392. 

4 Friermuth v. Friermuth, 46 Cal. 42. But to show 
that the services are gratuitous, the fact that the 
plaintiff made no claim to persons not liable therefor, 
or ought to becharged with, is inadmissible. McBride 
y. Grand Rapids, 49 Mich. 239. 

55 McCormick v. Ketchum, 48 Wis. 643. 

% Allis v. Day, 14 Minn. 516. See Crane v. Bando- 
nine, 55 N. Y. 256. 








RIGHT OF WOMEN TO PRACTICE LAW. 


IN RE LEONARD. 





Supreme Court of Oregon, March, 1885. 


Women Cannot Become Attorneys at Law.—Under 
the existing laws of Oregon,women cannot be admitted 
as attorneys and counsellors at law. ‘ 

Application for admission to the bar. The 
opinion states the facts. 

THE COURT: ‘ 

A motion has been made and submitted herein 
for the admission of Mary A. Leonard as a mem- 
ber of the bar of this court, founded upon certifi- 
eate of her admission to the supreme court of 
Washington territory. The statute of this State, 
applicable to the admission of attorneys, provides 
that ‘‘an applicant for_ admission as an attorney 





must apply to the supreme court, and must show, 
1, that he is a citizen of the United States and of 
this State, and of the age of twenty-one years, 
which proof may be made by his own affidavit; 
2, that he isa person of good. moral character, 
which may be proved by any evidence satisfactory 
to the court; 3, that he has the requisite learning 
and ability, which must be shown by the exami- 
nation of the applicant by the judges, or under 
their direction, in open court, at the term at which 
the application is made :*’ Code, sec. 1,003. 

There is no provision for the admission to the 
court upon a certificate of admission as attorney 
to the courts of another State or country, except 
as provided in sec. 1,005 of the Code, which reads 
as follows: ‘‘Whenever it appears that a person of 
any other State or country is an attorney of the 
highest court of record of such State or country, 
he may appear as counsel for a party in a particu- 
lar action, suit or before a judicial officer of this 
State, but not otherwise.** Yet, the courts, both 
Supreme and circuit, have followed the practice 
of admitting attorneys upon certificate of admis- 
sion to the courts of other States, territories and 
foreign countries without examination, and in 
many instances without proof of good moral char- 
acter. Such practice is authorized by the rules of 
this court, but is not sanctioned by any statute of 
the State, and has been tolerated by an exuber- 
ance of liberality exercised by the bench and bar. 
It is doubtful, indeed, whether the courts ought to 
exhibit such extraordinary comity, and whether it 
does not contravene the policy of the State. But 
it is difficult for lawyers to be illiberal in such mat- 
ters, and a very questionable practice has grown 
up in consequence. The application in this case 
is somewhat unusual. The applicant has pro- 
duced a certificate of admission to the courts of 
Washington Territory, which, under the practice 
referred to, would ordinarily be regarded as sufti- 
cient to entitle a person to admission as an attor- 
ney. But, the applicant beinga woman, the court 
is in doubt whether it has the right to admit her. 
The question is not free from embarrassment, and 
the court would gladly avoid the responsibility of 
determining it. Courts, however, have no discre- 
tion in such cases. They are compelled to follow 
precedents as they are evidence of what is law. 
In a very able opinion delivered by thejlate Chief 
Justice of the Supreme Judicial Court of the State 
of Massachusetts, now an associate justice of the 
Supreme Court of the United States, it was held, 
that an unmarried woman was not entitled under 
the then existing laws of the commonwealth to be 
examined as an attorney and counselor of that 
court. Case of Lelia J. Robinson, 131 Mass. 376. 

The learned judge in that case gave the subject 
a very thorough examination, cited a great num- 
ber of authorities and arrived at the conclusion 
stated. Upon a reference to those statutes, it will 
be found that they do not materially differ from 
ours in regard to the civil and political status of 
women, and consequently the authority is direct- 
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ly in point. It follows, therefore.that the same con- 
struction of the latter statutes would render women 
ineligible to become attorneys in this State. If that 
view be correct, this court would not be justified 
in admitting a woman as an attorney upon a cer- 
tificate of admission to the courts of another State 
or country. This is the first application of the 
kind in this State that the court has any cogniz- 
ance of, and itis very generally understood that 
women are disqualified from holding such posi- 
tion. The legislative assembly has not manifested 
any intention by any act it has adopted to confer 
such a right upon them, and it would be highly 
improper for the courts of the State to take the 
initiative in so important a movement. Their 
province is to follow, and not to attempt to go in 
advance of legislative action in such affairs. 
Whenever the latter authority adopts an enabling 
act, empowering the courts to admit women to the 
bar or confers upon that sex other rights, it will 
be the duty of the former to exercise the power 
granted and maintain the rights conferred. 

The court is of opinion that it has no authority 
under the existing laws of this State to admit 
women as attorneys of this court, and the appli- 
cation is therefore denied. 





RAILWAY NEGLIGENCE — EVIDENCE OF 
NEGLIGENCE OF MASTER IN RETAINING 
UNFIT SERVANT. 





CORSON v. MAINE CENTRAL R. CO.* 





* Supreme Judicial Court of Maine, June 3, 1884. 


1. Master and Servant—Sufiiciency of Evidence to 
Establish Neglgence of Master in Retaining Unjit 
Servant.—In an action for personal injuries alleged to 
have been caused by the negligence of the employer in 
retaining the services of a fellow-servant who was 
careless, and whose carelessness caused the injury, a 
witness testified that he considered the fellow-servant 
slow and lazy, and not fit forthe service, he was so 
slow, and witness had so informed the agent of the em- 
ployer; and in answer to a question, if the fellow-ser- 
vant was competent and careful in the performance of 
his duties, witness testified: ““Yes, he was always care- 
ful about his work.” Heid, that this evidence was not 
sufficient to establish the negligence of the employer. 


3. . Jury not Authorized to Decide from Ap- 
pearance and Demeanor of Servant.—The jury is not 
authorized to decide that a personis unfit to be em- 
ployed as a brakeman ona railroad, on account of what 
they saw or supposed they saw, or could read in his 
face and manner while testifying before them as a wit- 
ness, and determine from that, alone, that the railway 
company was negligent in employing such a person. 





On motion to set aside the verdict from the su- 


perior court. 
This is an action on the case for injuries alleged 
to have been received by the plaintiff, while an 


*S. c., 76 Me. 244 (adv. sheets). 





employee of the defendant corporation. The jury 
returned a verdict for the plaintiff in the sum of 
four hundred dollars. 

H. M. Heath, for the plaintiff; G. C. Vose, and 
Baker, Baker and Cornish, for the defendant. 

WALTON, J., delivered the opinion of the court: 

The plaintiff, a brakeman on the Maine Central 
railroad, in attempting to couple an engine and 
tender to a train of freight cars, and in order to 
adjust the couplings, stepped between the buffer 
of the tender and the freight train, and the latter 
moved down upon him and jammed him against 
the buffer and injured him. For this injury he 
has recovered a verdict against the railroad com- 
pany, upon the ground that it was caused by the 
carelessness of a fellow servant, who, being habit- 
ually careless and incompetent, and known to be 
such to the agent of the road who employed him, 
was not a fit person to be employed. 

Assuming it to be settled law that a railroad 
corporation is liable for an injury to one of its’ 
servants, caused by the carelessness of a fellow- 
servant, when the managing officers of the corpo- 
ration have employed, or continued in the em- 
ployment of the corporation, such fellow servant, 
knowing him to be habitually careless in the per- 
formance of his duty, and his carelessness is the 
direct and efficient cause of the injury; and as- 
suming that in this case the plaintiff's injury was 
caused by the carelessness of his fellow servant, 
Arnold, we come to the inquiry on which the case 
turns; namely, is the evidence of Arnold’s alleged 
habitual carelessness, and the knowledge of it by 
the officers of the corporation, sufficient to justify 
and sustain verdict for the plaintiff. 

We think it is not. Arnold was employed as a 
brakemen. At the time of the accident he lacked 
but three or four months of being twenty-one 
years of age. He had then acted as a brakeman 
for a considerable portion of the time for more 
thana year. The report of his testimony indi- 
cates that he possessed at least an average amount 
of intelligence. So far as appears, up to the time 
of this accident, he had never been guilty of a 
careless act. One witness, (Joseph B. Chandler,) 
says he considered him slow and lazy, and that he 
had so informed Mr. Geo. A. Alden, the agent of 
the road by whom Arnold was employed: but this 
witness, as well as every other witness examined 
upon the point, testifies that he was competent 
and careful in the performance of his duty; that 
his only complaint to Alden was that he was slow 
and lazy; that he was not fit to be on the train, he 
was so slow. Being asked if Arnold was compe- 
tent and cereful in the performance of his duties, 
the witness answered, ‘‘Yes, he was always care- 
ful about his work.”’ And yet this is the only 
witness relied on by the plaintiff to prove Ar- 
nold’s habitual carelessness, and the negligence 
of the defendant corporation in hiring such a man. 
Instead of sustaining the proposition, his testimo- 
ny negatives it. 

The plaintiff's counsel says that the jury saw 
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Arnold and studied him; that upon his face and 
in his manner they could read carelessness; and 
he then asks if the court can say that the jury 
erred when the man is not and cannot be seen by 
the court. 

To this we answer that if the jury undertook to 
decide that Arnold was an unfit person to be em- 
ployed as a brakeman, on account of what they 
saw, or supposed they saw or could read in his face 
and manner while testifying before them as a 
witness, they did fall into a very grave error. As 
well might a jury find a man guilty of murder be- 
cause in their opinion they could see guilt in his 
face. The law does not recognize physiognomy 
as an art or science sufficiently reliable to found a 
verdict upon,—not even against a railroad corpo- 
ration. In a case like this, the law imposes upon 
the plaintiff the burden of proving that the de- 
fendant corporation has been guilty of negligence 
in employing a man known to be unfit for the 
place which he is to fill; and we feel no hesita- 
tion in saying that this burden cannot be sustained 
by the man’s looks and manner while testifying 

-asa witness. In judging of his credibility asa 
witness, it is an advantage to see and hear him 
testify. But in judging of his fitness to act as a 
brakeman on arailroad train, the law requires 
something more than his appearance upon the 
witness stand. 

We have thus far assumed that the plaintiff was 
injured by the carelessness of his fellow-servant, 
Arnold. But of this the evidence by no means 
satisfies us. It seems to us plain that the plaint- 
iff’s injury was the result of his own .inconsider- 
ateness, to call it by no harsher name; and that no 
act is proved to have been done by Arnold, which, 
under the circumstances, could be rightfully char- 
acterized as careless or wanting in ordinary care 
and prudence. The plaintiff voluntarily, and as 
it seems to us, unnecessarily and carelessly placed 
himself in a position of great danger; and we 
think that this carelessness on his part was more 
than contributory—that it was the sole cause of 
his injury. 

Motion sustained. 
trial granted. 

PETERS, C. J.,. DANFORTH, VIRGIN and LIBBEY; 
JJ., concurred. 


Verdict set aside. New 





USE OF MEMORANDUM BY WITNESS TO 
REFRESH MEMORY. 





PARSONS v. WILKINSON. 





Supreme Court of the United States, March, 1885. 


A memorandum in writing of a transaction twenty 
months before its date, and which the person who made 
the memorandum testifies that he has no recollection 
of, but knows it took place because he had so stated in 
the memorandum, and because his habit was never to 
sign a statement unless it was true, cannot be read in 
aid of his testimony. 





In error to the Circuit Court of the United 
States for the Southern District of New York. 

Sol. Gen. Phillips, for plaintiff in error; A. W. 
Griswold, for defendant in error. 

This is a writ of error by the executors of a 
former collector of the port of New York to re- 
verse a judgment in an action brought against 
him by the defendants in error on January 11, 
1855, to recover back the amount of duties paid by 
them on imported iron on October 23, 1852. 
Upon a trial of that action on December 16, 1856, 
a verdict was taken for the plaintiffs by consent, 
subject to the opinion of the court upon a case to 
be made. On March 30, 1883, the plaintiffs moved 
to set aside that verdict, and the motion was af- 
terwards granted, on their stipulating to waive in- 
terest from the date of the verdict to the date of the 
motion. Upon a second trial, the main question 
was whether the duties had been paid under pro- 
test. The plaintiffs introduced evidence tending 
to show that the entry of the goods, to which any 
protest would have been attached, could not be 
found at the custom-house, and called William S. 
Doughty, a clerk of their consignees, who pro- 
duced a copy of a protest, purporting to be dated 
October 13, 1852, and to be signed by the con- 
signees, and having upon it these two memoranda: 
First, in pencil, ‘‘Handed in on the twenty-third 
day of October, 1852.°° Second, in ink, ‘The 
above protest was handed to the collector the 
twenty-third day of October, 1852. New York, 
June 16, 1854. Wa. 8. DovuGary.” 


Doughty, on direct examination, testified that 
he handed the original, of which this was a copy, 
to the collector on October 23,1852. Being then 
cross-examined, by leave of the court, he testified 
that the memorandum in ink was written by him 
on June 16, 1854; that he had previously made the 
memorandum in pencil so as to be able to make a 
statement in ink at some future time; that he did 
not know when he made the pencil memorandum ; 
that he could not tell, otherwise than as his mem- 
ory was refreshed by the memoranda, that he ever 
filed a protest with the collector; that he had no 
recollection now that he filed such a protest; but 
that he must have done it because it was his duty 
to do it; and that he was willing to swear posi- 
tively that he did so, becanse he had signed a 
statement to that effect, and his habit was never 
to sign a statement unless it was true. The wit- 
ness then, by permission of the court, voluntarily 
stated as follows: ‘‘The fact that the statement 
was made two years after, was when there was 
sufficient data for me, unquestionably, to make 
that statement at the time, two years afterwards. 
Probably there were memoranda which were de- 
stroyed long ago.”’ The defendant’s counsel 
thereupon objected to the admission in evidence 
of the alleged copy of the protest, ‘“‘upon the 
ground that the witness testifies that he has no 
recollection of the fact of the service of the origi- 
nal upon the collector at or prior to the time of 
the payment in question, and that the memoran- 
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dum referred to by the witness, as the basis of his 
willingness to swear to the fact without any rec- 
ollection, was not made for nearly two years after 
the transaction to which it relates, and that the 
data upon which the witness made the memo- 
randum to which he refers are not produced or 
shown.*’ The court overruled the objection, and 
admitted the copy of the protest in evidence, and, 
a verdict being returned for the plaintiffs, allowed 
a bill of exceptions to its admission. 

Gray, de The witness, according to his own 
testimony, had no recollection, either indepen- 
dently of the memoranda, or assissted by them, 
that he had filed a protest with the collector; did 
not know when he made the memorandum in 
pencil; made the memorandum in ink 20 months 
after the transaction, from the memorandum in 
pencil, and probably other memoranda, since de- 
stroyed and not produced, nor their contents 
proved; and his testimony that he did file the pro- 
test was based exclusively upon his having signed 
astatement to that effect 20 months afterwards, 
and upon his habit never to sign a statement 
unless it was true. Memoranda are not competent 
evidence by reason of having been made in the 
regular course of business, unless contemporane- 
ous with the transaction to which they relate. 
Nicholls v. Webb, 8 Wheat. 326, 337; Insurance 
Co. v. Weide, 9 Wall. 677, and 14 Wall. 375; 
Chaffee v. U. 8. 18 Wall. 516. 

It is well settled that memoranda are inadmis- 
sible to refresh the memory of a witness, unless 
reduced to writing at or shortly after the time of 
the transaction, and while it must have been fresh 
‘in his memory. The memorandum must have 
been ‘“‘presently committed to writing,*’ Lord Holt 
in Sandwell v. Sandwell, Comb. 445; 8. C. Holt, 
295; ‘‘while the occurrences mentioned in it were 
recent, and fresh in his recollection,’’ Lord Ellen- 
borough in Burrough v. Martin, 2 Camp. 112; 
‘‘written contemporaneously with the transac- 
tion,’ Chief Justice Tindalin Steinkellerv. New- 
ton, 9 Car. & P. 313; or **contemporaneously or 
nearly sowith the facts deposedto, Chief Justica 
Wilde (afterwards Lord Chancellor Truro) in Whit- 
field v. Aland, 2 Car. & K. 1015. See, also, Burton v. 
Plummer, 2 Adol. & E. 341; S. C. 4 Nev. & Man. 
315; Wood v. Cooper, 1 Car. & K. 645; Morrison 
v. Chapin, 97 Mass. 72,77; Spring Garden Ins. 
Co. v. Evans, 15 Md. 54. 

The reasons for limiting the time within which 
the memorandum must have been made are, to 
say the least, quite as strong when the witness, 
after reading it, has no recollection of the facts 
stated in it, but testifies to the truth of those facts 
only because of his confidence that he must have 
known them to be true when he signed the mem- 
orandum. Halsey v. Sinsebaugh, 15 N. Y. 485; 
Marcly v. Shults, 29 N. Y. 346, 355; State v. 
Rawls, 2 Nott & McC. 331; O’Neale v. Walton, 1 
Rich. 234. 

In any view of the case, therefore, the copy of 
the protest was erroneously admitted, because the 





memorandum in ink, which was the only one on 
which the witness relied, was made long after the 
transaction which it purported to state; and its 
admission requires that judgment be reversed, 
and a new trial ordered. 


— EE —— 


ATTACHMENT IN CASE OF DEBTS CON- 
TRACTED THROUGH FRAUD. 





FINLAY v. BRYSON. 





Supreme Court of Missouri, October Term, 1884. 


The fraudulent conversion of personal property to 
one’s use Will not sustain an attachment under a statute 
which furnishes the remedy ‘“‘where the debt sued for 
was fraudulently contracted on the part of the debtor.” 
The statute contemplates a debt to the creation of 
which the creditor’s consent has been obtained by some 
fraudulent act or manifestation of the debtor. 


MartTIn, Com., delivered the opinion of the 
court: 

The plaintiff sues in attachment. In his peti- 
tion he alleges that the defendant is indebted to 
him inthe sum of $510, for money had and re- 
ceived by him for the use of plaintiff. He adds 
that this money consists of the proceeds of two 
pairs of mules sold by defendant as the property 
of plaintiff in the sum of $330, and of money re- 
ceived by defendant from one Bailey, belonging 
to plaintiff in the sum of $180; that defendant re- 
fuses to pay over the same to plaintiff, although 
requested so todo. To this petition is appended 
an affidavit in due form, setting forth the grounds 
of the attachment, as follows: ‘‘And this affiant 
has good reason to believe that the debt sued for 
was fraudulently contracted on the part of the de- 
fendant, the debtor.** The truth of these facts in 
the affidavit were put in issue by a plea in abate- 
ment. 

The plaintiff submitted evidence tending to 
prove that the defendant received four mules, the 
property of plaintiff, with directions to sell the 
same and deposit the proceeds thereof to the credit 
of plaintiff; that defendant sold the mules for 
$330, and, without the authority of plaintiff, con- 
verted to his own use the said sum, together with 
the further sum of $180, also the money of plaint- 
iff, which defendant drew from plaintiff's deposit, 
without authority, and that when called upon to 
account for the same, defendant had told contra- 
dictory stories in regard to losing the money. 

The defendant introduced evidence tending to 
prove that he took and received said money, ag- 
gregating $510, for the purpose of buying sheep 
for plaintiff, and that said money was lost by him 
or stolen from him, while travelling for the pur- 
pose of buying sheep. This was all the evidence 
on the issue. 

The court ruled at the trial that if the defendant 
obtained possession of the money by any means, 
without authority of plaintiff, and, with the inten- 
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tion to convert the same to his own use, took the 
same with him from the City of Denver,and, when 
demanded of him, refused to pay the same, pre- 
tending that he had lost it, when, in fact, he had 
not lost it, then the debt was fraudulently con- 
tracted on the part of defendant. The court fur- 
ther ruled that if the defendant, without authority 
from plaintiff, carried the said money with him 
from Denver with the intent to appropriate the 
same to his own use, then the debt was fraudu- 
lently contracted, whether the money was subse- 
quently lost or not. The court refused to rule 
that the defendant was entitled to a finding on the 
pleadings and evidence. 

The issue was then found in favor of plaintiff. 

The defendant made answer to the cause of ac- 
tion contained in the petition,admitting that he had 
received the sum of $510 of plaintiff’s money to 
his, the plaintiff's, use. He also pleaded an off- 
set in the sum of $731 for work and labor per- 
formed and property furnished to plaintiff, asking 
judgment for a balance in his favor. 

This issue was tried by a jury, and resulted in a 
verdict for plaintiff in the sum of $330, from all 
which the defendant appeals. 

I. Whether the plaintiff was entitled on the 
pleadings and evidence to judgment, on the issue 
raised by the plea in abatement, is the principal 
question presented in the record for our determina- 
tion. A solution of it involves the construction of the 
14th subdivision of section 398, which furnishes 
to suitors the remedy by attachment ‘where the 
debt sued for was fraudulently contracted on the 
part of the debtor’? Rev. Stat. 1879, § 398. 

I am not aware that this ground of attachment, 
which appears first in our General Statutes of 
1865, has ever been considered by this court. 

In the same revision our attachment law was so 
amended as to furnish the remedy in all civil ac- 
tions, whether resting on contract or sounding in 
tort. But when an attachment is sought upon the 
grounds contained in the 14th subdivision, the 
misconduct of the defendant constituting the 
ground of the attachment, must relate to the same 
cause of action set forth in the petition; and it is 
there, as well as in the affidavit of attachment, re- 
ferred to as an action of debt. The plaintiff must 
depose in his affidavit that the debt sued for in the 
petition was fraudulently contracted on the part 
of the debtor. 

This language in its ordinary signification does 
not aptly apply to actions sounding in tort. 

In construing statutes we are expected to ac- 
cept the meaning of language as indicated by 
its ordinary use, unless it is apparent from 
the context and subject - matter, that a dif- 
ferent meaning must have been intended by 
the law-making power. If, at the time this stat- 
ute was enacted, there were matters and things 
well known and understood by the designation 
therein employed, it is but reasonable to presume 
that the statute relates to them, rather than to 
other subjects not so well known or understood by 





said designation. I think there never was a time 
in our judicial history, when the subject-matter 
of a debt fraudulently contracted on the part of 
the debtor, was not well known in our courts. 
The essential ingredients of such a wrong are and 
always have been equally well known. The ob- 
jective point of fraud does not lie in any particu- 
lar direction, nor is it confined to any particular 
subject-matter. It may seek to effect a debt, as 
well as to despoil one of his estate. Debts in- 
duced by fraud are common things in oyr reports ; 
and as such they answer the language of the 14th 
subdivision, without going further. The fraudu- 
lent transaction referred to must culminate in a 
debt. 

The debtor must have been guilty of some ma- 
terial deceptive act, word or concealment, done 
or suffered by him with the intent to induce the 
opposite party to consent tothe debt. The oppo- 
site party must have relied upon such false acts or 
manifestations of the debtor, and yielded his con- 
sent to the contract on the faith thereof. In this 
manner alone, results a debt fraudulently con- 
tracted on the part of the debtor. City Bank of 
Columbus v. Phillips, 22 Mo. 85; Bryan v. 
Hitchcock, 43 Mo. 527; Wannell v. Kem, 57 
Mo. 478; Bailey v. Smock, 61 Mo. 213; St. 
Louis Type Foundry v. Union ete. Co., 3 Mo, 
App. 142; Holland yv. Anderson, 38 Mo. 55. 
It has been decided in this State that when a per- 
son has been induced by fraud to accept a con- 
tract, he is not bound to rescind it in order to re- 
cover for the fraud. He may stand by it, and sue 
his adversary for the damage inflicted upon him 
by his fraud. Jarret v. Morton, 44 Mo. 275; Par- 
ker v. Marquis, 64 Mo. 38. The statute we are 
construing seems to proceed upon this principle, 
by allowing the plaintiff to sue on the debt, and 
prosecute an attachment against the ‘debtor’s 
property, for having fraudulently induced it. In 
applying these views to the evidence given in 
support of the attachment,I am unable to discover 
the essential ingredients which constitute in our 
law a debt fraudulently contracted on the part of 
the debtor. It fails to show that any debt was 
ever contracted at all by the debtor, not to say 
anything of the manner in which it must have 
been contracted to answer the langauge of the 
statute. It tends to prove that the defendant ap- 
propriated the plaintiff's money or property to his 
own use. But the unlawful conversion of proper- 
ty or money results only in damages, so far as the 
acts of the wrongdoer is concerned. As a matter 
of fact he agrees to no debt, nor can he lawfully 
treat it as such. That privilege belongs to the 
other side, not to him. ‘ 

There is no evidence in this case that the de- 
fendant practiced any misrepresentation or deceit 
upon the plaintiff, whereby he was induced to 
consent to the liability which he now affects to 
treat asa debt. The excuse of having lost the 
money may have been an untrue explanation of 
his reason for converting it to his own use, but it 
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furnishes nothing by way of an inducement to the 
plaintiff's consent to the liability or supposed 
contract of indebtedness. The defendant’s liabil- 
ity arises from the conversion of the property to 
his own use. His excuses are only resulting inci- 
dents of the wrong, and not its inducing causes. 
If the attachment can be sustained on this evi- 
dence, then it can be sustained under this sub- 
division for every conversion of property. This 
would be an unwarrantable extension of the lan- 
guage of the statute. The wrongful converson of 
property, which results in damages, is one thing. 
The fraudulent inducement of a debt is another 
thing. Both are well known, and the subdivision 
we are construing refers to the latter and not the 
former. 

II. It is argued by plaintiff that, since it ap- 
pears that the defendant in his conversion of the 
property sold it, and received the proceeds of the 
sale in money, the plaintiff is at liberty to waive 
the tort, and sue him in assumpsit for money had 
and received. This right of election is very gen- 
erally conceded to plaintiff by the authorities, 
where his sole purpose is to maintain an assump- 
sit. Sofaras the defendant is concerned, this 
right rests upon a fiction imposed at the plaintiff's 
pleasure upon the actual facts of the misconduct 
of the defendant, which disclose no elements of a 
promise, contract or argreement. 

But when the gravamen of the transaction 
sounds in tort, the plaintiff will not be indulged 
in this fiction, if the effect of it is to give jurisdic- 
tion over the subject matter to a court which 
otherwise would not possess it, (Sandein v. R. R., 
79 Mo. 278) ; or to bring the case within the terms 
of a statute, which otherwise would not include it. 
Miss. Cent. R. R. v. Fort, 44 Miss. 423. 

If,therefore, the only ingredient of indebtedness 
distinguishing the ground of the attachment, 
rests on fiction, and is furnished by the plaintiff 
at his election, my conclusion is that the tran- 
saction intended in the affidavit, cannot,within the 
meaning of the statute, answer the description of 
a debt ‘‘fraudulently contracted on the part of the 
debtor.” 

Ill. The prosecution of this attachment is sub- 
ject to another embarrassment which may be 
briefly stated. ‘The plaintiff in his petition having 
elected to waive the tort and sue in assumpsit for 
the money had and received by defendant, by 
what authority can he resume the tort in the same 
suit, and insist upon it as the basis of a fraud, to 
sustain the proceeding in attachment? By elect- 
ing to sue for the money for which the property 
sold, he affirms the acts of the wrong-doer, claim- 
ing the proceeds thereof, and is therefore estopped 
from treating the transaction as a wrong. He will 
not be permitted to waive the tort, and to prose- 
cute the defendant for it in the same suit. Brewer 
v. Sparrow, 7 B. & C.310; Rodermund v. Clark, 46 
N. Y. 354; Gass v. Mather, 2 Lans. 283; Welling- 
ton vy. Drew, 16 Me. 51; Brown v. Moran, 42 Me. 
44; Fireman’s Ins. Co. v. Cochran, 27 Ala. 228; 
Whitney v. Allaire, 4 Denio, 554. 





In pursuance of these views the judgment on the 
issue raised by the plea in abatement is reversed, 
and judgment thereon rendered for defendant, dis- 
solving the attachment. Finding no material 
error in the trial of the issues raised by the peti- 
tion and answer, the judgment thereon is affirmed. 
All concur. 


NOTE.—Few cases are to be met with in the reports 
bearing upon the ground of attachment construed in 
the foregoing case. In the Merchants’ Bank of Cleve- 
land vy. Ohio Life Ins. and Trust Co., 1 Disney, 469, the 
Superior Court of Cincinnati, in construing the statute 
of Ohio, which authorizes an attachment where the 
defendant has “fraudulently contracted the debt or in- 
curred the obligation for which suit is about to be, or 
has been brought,” held that it would not justify an 
attachment for the fraudulent conversion of promis- 
sory notes, bills of exchange, etc., received in the usual 
course of business. The court held that such facts did 
not, within the meaning of the statute, constitute a 
debt fraudulently contracted or an obligation fraud- 
ulently incurred. The question was considered 
with great learning and ability. In the case of 
Marqueze y. Sontheimer, 59 Miss. 430, it was held that 
a purpose to defraud is necessary to constitute a fraud~ 
ulent converting of a debt within the meaning of a 
statute like our own. To the same effect is Rosenthal 
v. Wehe, 58 Wis. 621, and Young v, Cooper, 12 Neb. 
610. In Goss v. Board of Comrs., 4 Col. 468, it was held 
that a debt was not fraudulently contracted by a mis- 
appropriation of funds coming rightfully into the 
hands of the defendant. 
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1. BANKS AND BaNkKING—Clearing-House — Pay- 
ment under Mistake.—C deposited certain collat- 
erals with P., K. & Co., bankers and members of 
the Chicago Clearing-house, with the understand- 
ing that he should have a right to draw checks on 
them to within ten per cent. of the value of the se- 
curities. On August 5, 1881, C drew his check for 
$4,000, which was deposited with the defendant 
bank, also a member of the clearing-house, to his 
credit, and went into the exchanges for collection 
through the clearing-house on the morning of 
August 6th. Under the rules of the clearing- 
house each member was required to pay its bal- 
ances to the clearing-house by 12 o’clock, and any 
check which was found not to be good when re- 
turned from the clearing-house to the bank against 
which it was drawn, was to be returned to the 
bank which collected it through the clearing-house 
by half-past 1 o’clock of the same day. When C’s 
check came from the clearing-house into P., K. & 
Co.’s bank, his account was examined and the col- 
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laterals deemed sufficient to pay that check and 
others drawn on them by him, and they were 
handed over to the book-keeper to be charged into 
his account. At 42 minutes past1, P., K. & Co. 
heard that C had failed, when a second examina- 
tion was had and it was found that a mistake had 
been made, whereupon the check was sent to de- 
fendant bank and payment demanded at 15 min- 
utes before 2 o’clock and refused. P., K. & Co. 
brought suit against defendant to recover the 
amount of the check as money paid under mistake. 
Held, that they were not entitled to recover; dis- 
tinguishing Merchants’ Nat. Bank v. National Ea- 
gle Bank, 101 Mass. 281. Preston v. Canadian 
Bank of Commerce, U. S. District Court, N. D. Il- 
linois. Dec. Term, 1883. 23 Fed. Rep. 179. 


2. CHATTEL MORTGAGE—Sworn to but not Signed. 
—In the making of the statement of the mortga- 
gee, required on a chattel mortgage, the agent of a 
corporation omitted to affix his name thereto. Un- 
derneath the statement was this certificate: ‘Sworn 
to before me, a notary public in and for said coun- 
ty, this twenty-fifth day of April, A. D. 1879,” 
which was duly signed by that officer with his seal 
attached. Held, that this statement is sufficient, 
prima facie, and can only be overcome by evidence 
that the statement was not, in fact, sworn to by a 
proper agent of the corporation. Stock Co. v. 
Weber, et al., Ohio Supreme Court Commission. 
March 3, 1885; 2 Am. L. J. 339. 


8. CONSTITUTIONAL Law—Domestic Wines—Stat- 
utory,Construction.—That clause of § 5942 of the 
Revised Statutes, which provides that “the provi- 
sions of the last section, concerning the sale of in- 
toxicating liquors to be drank where sold, and 
this section, do not extend to the sale of wine man- 
ufactured from the pure juice of the grape culti- 
vated within this State,’’ is notin conflict with sec- 
tion eight, article one, of the Constitution of the 
United States, which gives to Congress the exclu- 
sive power “‘to regulate commerce with foreign 
nations and among the several States, and with 
the Indian tribes.” McGuire v. State, Ohio S. C., 
Jan. 20, 1885; 2 Am. L. J. 335. 


4, CONTRACT OF SALE—Consideration—Title when 
Passes.—When the consideration for asale is made 
to depend upon the doing of certain things, such 
as assuming certain liabilities, and furnishing in- 
demnity against them, those things must be done 
before the sale is complete, and the title to the 
property vests. Hildebrand v. ‘Bloodsworth, Sup. 
Ct. Ore., March 10, 1885; 6 W. C. Rep. 46. 


5. DaMAGES.—Interest on the value of the property, 
from the time it was destroyed, may be recovered 
as part of the damages where the value of the 
property alone would be an inadequate remedy. 
City of Alleghany v. Campbell, Sup. Ct. Pa., Jan. 
5, 1885; 15 Pittsb. L. J. (N. 8.) 334. 


6. 





Measure of Damages for an Iliegal Seiz- 
ure of Goods.—The measure of damages for an 
illegal seizure of goods under attachment is the 
fair and reasonable market value of such goods at 
the time and place of seizure, with legal interest 
thereon from that date. Block v. Sweeney, Sup. 
Ct. Texas, 1885; 5 Tex. Law Rev. 1884. 


Price brought at Retail Sale by Sheriff 
Subseguent to Seizure no Criterion.—Where the 
sale of the goods by the sheriff was made at a date 
subsequent to the seizure, and the goods were not 
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sold in the condition found when seized, such sale 
can be no criterion for establishing the measure of 
damages. Ibid. 





Not Affected by Increase or Decrease in 
Value.—The increase or decrease in the value of 
the goods at the time of sale cannot affect the 
measure of damages. Ibid. 


When Price Obtained by Sheriff May be 
Considered.—If a stock of goods seized be sold in 
original packages, or in the manner in which a 
sheriff, acting for the best interests of the parties, 
would ordinarily sell, the price brought would be 
but a fact to be considered in estimating the value 
of the goods at the time of seizure. Ibid. 


10. Seizure for Rent a Defense when.—If the 
property be also seized by the sheriff under a dis- 
tress warrant for rent which plaintiffs failed to 
pay, after agreeing so to do, as a part of the pur- 
chase price of the goods, such seizure, so far as 
made to secure such rent, would be a defense as to 
the sheriff, for to that extent the seizure would be 
legal whether the sale to plaintiff be fraudulent or 
not, and plaintiffs could not recover from the 
sheriff or attaching creditors of their vendee, such 
sum as was paid on the debt for rent. Ibid. 








11. DEED—Estoppel to Deny that Covenantee Re- 
ceived Possession.—W here the declaration contains 
no allegation of eviction, andthe deed recites that 
“immediate possession is delivered,’? the cove- 
nantee is not thereby estopped to deny that he re- 
ceived possession. Sheffey v. Gardiner, S. C. of 
App. Va., July, 1884; 9 Va. L. J. 233. 


12. DEED OF CONVEYANCE.—Language held not to 
Constitute a Condition.—The following stipulation 
in a warranty deed of a lot of land held not to con- 
stitute a condition: “This conveyance being made 
upon the express stipulation that a dwelling-house 
shall be moved or erected on said land within three 
years at a coxt of not less than $2,000 above the 
sills, and that no building shall ever be erected 
upon any portion of said lot of land above de- 
scribed that shall be a nuisance to any other dwell- 
ing-house that may be built near the premises.” 
Stone v. Houghton, Sup. Ct. Mass., March, 1885; 2 
Law Record (Boston), April 9, 1885. 


13. DEED OF TrRUSsT.— Mortgage— Conveyance to 
Party to Sell and Pay Debts.—A conveyance with 
the understanding that the grantee, in assuming 
title and control of the property with discretion as 
to a sale, is to pay out of his own means obligations 
of the grantor, and, after sale and satisfaction of 
debts, to share with him the excess, if any, of the 
proceeds of sale, creates a trust and nota mort- 
gage. Flagg v. Walker, Sup. Ct. U. 8., March 16, 
1885; 5 Sup. Ct. Rep. 697. 





14. . Declaration of Trust—Wrong of Cestui 
Que Trust—Effect as to Trustee.—A trustee hav- 
ing, in a declaration of trust, engaged to pay money 
out of his own means to keep down the interest of 
the debts of the cestui que trust, until such time as 
a sale would be expedient, the subsequent disre- 
garding by the cestui que trust of a convéyance 
upon which the declaration was based, and his re- 
suming possession of the property, releases the 
trustee from his engagement. Ibid. 


15. DEVISE.— When Profits in Partnership go to 
Life Tenant and when to Remainderman.—A at his 
death owned an interest ina certain partnership, 
which interest, by the terms of the partnership 
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was concluded at a certain specified time after his 
death. Held, that the profits accruing from said 
interest between the death of the testator and the 
termination of the interest should be treated as 
capital to go to the remainderman, and [not as 
income to be paid to the holder of the life es- 
tate. Mudge v. Parker, Sup. J. Ct. Mass., March, 
1885; 2 Daily Law Reg. 3 


16. EQUITY PLEADING.—Complainant Non Compos 
Mentis.—A plea alleging that complainant “was 
at the time of the commencement of the suit 
non compos mentis and incapable to sue,”’ but fail- 
ing to allege that he has been so found by inquisi- 
tion or that any committee has been appointed, is 
bad. Dudgeon v. Watson, U. S. Cir. Ct.,8.D. New 
York, March 7, 1885; 23 Fed. Rep. 161. 


. Practice.—Motion to Strike Bill from 
Files—Stay.—The proper practice in such a case 
is by an application to the court to strike the bill 
from the files because filed without authority, or 
to apply for a stay of proceedings until a committee 
or next friend may be appointed. Ibid. 





18. FIRE INSURANCE. — Stipulation in Policy 
against Vacancy — Removal of Tenant During 
Term of Lease— Want of Knowledge in Landlord. 
—<An absolute condition in a fire insurance policy, 
on a dwelling-house, that the policy shall be void 
“if the building insured be vacated or left unoc- 
cupied” avoids the policy, although the vacation of 
the house results from the permanent removal of 
the tenant of the insured during the running of 
his lease, without the knowledge or consent of the 
landlord. Ins. Co. v. Wells, Ohio Sup. Ct., Jan. 
20, 1885; 2 Am. L. J. 337. 


19. . Adjustment — Either Party may 
Controvert an Adjustment When and How.—After 
an adjustment has been made, and before pay- 
ment, either party may avail himself, upon clear 
proof, of any defense, or may assert any right 
which he has under the policy arising from facts 
not considered when the adjustment was made. 
As between such parties the adjustment is but evi- 
dence of the amount due, and suflicient of itself, 
if not rebutted, to make prima facie proof, but like 
other admissions may be controverted, or shown to 
be incorrect, and the realsum shown. Fire Asso- 
ciation v. Leon, Sup. Ct. Texas, 1885; 5 Tex. Law 
Rey. 192. 

20. . Adjustment not Binding on Assignee of 
a Policy When.—Where the party with whom the 
adjustment was had was not the real beneficiary at 
the time of the adjustment, having assigned the 
policy, as contemplated therein, before that time to 
appellees, who desired to participate therein, of 
which desire they had given due and proper no- 
tice, and nothing had transpired to prejudice ap- 
pellee’s right, even if the adjustment would be 
conclugive as to A, it would not be so held as to 
appellees. Ibid. 








21. MARITIME*LIENS.—Liens Given by Law—How 
Enforced in United States District Court.—When 
it is attempted in the district court to give effect to 
liens created by State laws, they are enforced sub- 
ject to all the qualifications and limitations im- 
posed by those laws. The Kingston, U. §. Dist. 
Ct., D. New Jersey, March 4, 1885; 23 Fed. Rep. 
200. 


22. . Jurisdiction of District Courts—Admir- 


alty Rule No. 13.— The district courts of the 
United States havejno jurisdiction to enforce liens 








arising under State laws, except when they are 
founded upon a contract maritime in in its charac- 
ter. Ibid, 


23. MASTER AND SERVANT. — Superintendent of 
Work not a Fellow Servant.—Where the proof is 
that W was the superintending agent for the con- 
struction of the bridge, the falling of which occa- 
sioned the injuries complained of, and had the ex- 
clusive management, control and direction of the 
men and hands engaged in the work and in its con- 
struction, with authority to hire and discharge 
them at his pleasure, he could not be held to have 
been a fellow servant with an employe, but stood 
in the position of vice principal. Railway ». Sul- 
livan, Sup. Ct. Texas, 1885; 5 Tex. Law Rey. 183. 


24. MINER’S LIENS.-—Priority — Foreclosure.— The 
lien of a miner takes priority over that of a subse- 
quent judgment creditor, and may be foreclosed as 
against the property affected thereby, although a 
prior miner’s lien had already been foreclosed 
against the same property. Venard v. Old Hickory 
Mining Company, Sup. Ct. Oreg., March 21, 1885; 
6 W. C. Rep. 50. 


25. MUNICIPAL CORPORATION—Damage from Dan- 
gerous Condition of Railway Track on Public 
Wharf.—A city, being in possession of a public 
wharf, authorized a railroad company to construct 
and widen its track upon the wharf. Held, that 
the city was responsible for any damage resulting 
from the dangerous condition in which the railroad 
company left the wharf. The city had exclusive 
supervision and control over the wharf, and was 
bound to keep it in proper condition for use. A city 
by granting wharf licenses at stipulated rent does 
not relinquish its general supervision and control 
of the property, nor relieve itself from responsibil- 
ity. City of Pittsburg v. Grier, 10 Harris, 54, fol- 
lowed; City of Alleghany v. Campbell, Sup. Ct. 
Pa., Jan. 5, 1885; 15 Pittsb. L. J. (N. 8.) 334. 


26. PATENTS FOR INVENTIONS—Exzpiration of For- 
eign Patent—Rev. St. § 4887—Recitals in Letters. 
—A patent granted for an invention which has been 
previously patented in a foreign country is not void 
because not limited on its face to expire at the ex- 
piration of the foreign patent, but will be valid for 
the term of the foreign patent only. Canan v. 
Pound Manuf’g. Co., U. 8. Cir. Ct., N. D. N. Y., 
March 19, 1885; 23 Fed. Rep. 185. 


. PenaLtTy—Liquidated Damages—Contract for 
W ponden. —A provision in a contract for the erec- 
tion of a marble tomb by which the contractor is to 
forfeit a stated sum for each and every day he is 
engaged on the work beyond the time stipulated 
for its completion, should be construed as a pen- 
alty and not as liquidated damages. Muldoon v. 
Lynch, Sup. Ct. Cal., Marchf 23, 1885; 6 W. C. 
Rep. 53. 


28. PRACTICE IN SUPREME COURT OF UNITED 
StatEs— Writ of Error—Docketing Cause in Ad- 
vance of Return-Day.—The docketing of a cause 
by defendant in error in advance of the return-day 
of the writ of error would not prevent the plaintiff 
in error from doing what is necessary, while the 
writ was in life, to give it full effect. Davies v. 
United States, Sup. Ct. U. S., March 16, 1885; 5 
Sup. Ct. Rep. 696. 

29. PRoMIssORY NOTES—Action against Guarantor 


—Sale of Machines—Defense of Breach of War- 
ranty.—A breach of warranty by the principal ina 
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transaction cannot be set up by a guarantor when 
sued on his contract of guaranty. D. M. Osborne 
& Co. v. Bryce, U.S. Cir. Ct., E. D. Wis., Feb. 3, 
1885; 23 Fed. Rep. 171. 


30. . Counter-Clain—Failure of Considera- 
tion for Original Contract.—A mere counter-claim 
growing out of a breach of warranty is not availa- 
ble to a guarantor or surety, whether he be an en- 
dorser for value or merely an accommodation en- 
dorser; but if there is any fact from which a total 
failure of consideration for the original contract 
arises, the guarantor or surety has a right to avail 
himself of that fact. Ibid. 


31. RatLROAD COMPANIES — Consolidation — Pur- 
chase of Lands—Notice of Equities.—At the time 
of the consolidation of the Union Pacific, Kansas 
Pacific, and Denver Pacific Railway Companies, 
the consolidated company became invested and pos- 
sessed of all the rights and privileges and property 
real, personal and mixed, of the constituent com- 
panies, subject to all liens, charges, and equities ex- 
isting thereon, and took the same with full knowl- 
edge of those liens, charges, and equities. A contract 
for the sale of lands standing on the books of the 
Kansas Pacific Company is sufficient notice to the 
consolidated company to prevent it from being a 
bona fide purchase without notice. Whipple v. 
Union Pac. R. Co., 28 Kan. 474, distinguished; Mc- 
Alpine v. Union Pac. R. Co., U. S. Cir. Ct., D. 
Kan., Jan. 30, 1885; 23 Fed. Rep. 168. 


32. . Contract to Exchange Real Estate—Spe- 
cific Performance.—Where officers of a railway 
company enter into negotiations and contract for 
an exchange of real estate, and the board of direc- 
tors of the railway company subsequently author- 
ize the exchange of the lands to be made, and the 
deed of the company to be properly executed and 
delivered to the party with whom the contract is 
made, upon the performance of certain conditions 
on the part of such party, and such conditions are 
afterwards complied with and performance of the 
contract tendered, specific performance will be 

‘decreed. Ibid. 


33. REAL PROPERTY—Right to Support of Land.— 
The right to support for land from the adjacent 
and subjacent soil is a natural right, not depend- 
ent upon grant; it is cou.fined to the soil in its nat- 
ural condition, and does not extend to artificial 
burdens erected thereon. The right to support 
for artificial burdens upon land is an easement, 
and may be acquired by grant, express or implied, 
but not by prescription. Tunstall v. Christian, 
8. C. of App. Va., Jan. 8, 1885; 9 Va. L. J. 213. 


34. Case Illustrated.—L sold one of two ad- 
joining lots, and subsequently devised the other to 
D. B became the owner of the first lot, and C of 
the other. At the time of sale, the lots were occu- 
pied by light wooden buildings adjoining each oth- 
er. The building on C’s lot was burned anda sim- 
ilar one erected, and that being burned, was re- 
placed by a three-story brick building, the excava- 
tion being greatly enlarged. B afterwards re- 
moved his wooden building to erect a large brick 
structure, requiring a deep excavation, and he not- 
ified C to protect his property from injury in con- 
sequence. He was enjoined by C. Held, C hasno 
implied right to support for his building, but B 
must use reasonable care and skill in erecting his. 
B is not estopped to deny C’s right to support by 
implied acquiescence in the erection of C’s build- 
ing. Quere: Whether it was incumbent upon B 
to give such notice to C. Ibid. 














35. STATE AND FEDERAL JURISDICTION—Replevin 
of Salved Property in State Court does not Oust 
Jurisdiction of U. S. Court.—When a cargo of 
iron, on board a vessel that has been pumped out 
and brought into her port of destination by salvors, 
has been replevied by the owners in a State court, 
for the express purpose of melting it up and put- 
ting it beyond the reach of any court, and the con- 
trol of the State court over it was a fiction, the dis- 

_ trict court of the United States will have jurisdic- 
tion of a libel to enforce the lien of the salvors, and 
the iron may be seized by the marshal under moni- 
tion issued by the court. Scott v. Seventy-five 
Tons of Pig Iron, U. 8. District Court, D. Con- 
necticut, March 9, 1885; 23 Fed. Rep. 197. 


36. VENDOR AND VENDEE—Negotiable Bond Se- 
cured by Mortgage—Assignment — Payment by 
Purchaser—Fraudulent Satisfaction of Record— 
Foreclosure by Assignee.—B and wife executed a 
negotiable bond to S for $500, payable in five years, 
at the National Bank of Chester County, Pennsyl- 
vania, with interest payable semi-annually at the 
same place, for which coupons were attached, and 
to secure payment, executed a mortgage on 160 
acres of land in Allen county, Kansas. S recorded 
the mortgage, and sold and transferred the bond 
and mortgage to H, who transferred and sold them 
to W. Immediately after the execution of the 
bond and mortgage, and before the assignment of 
the mortgage was recorded, B sold and conveyed 
the landto A subject to the mortgage, and A 
sold and conveyed to L, who sold and conveyed to 
DS. S represented that he was still the owner 
and holder of the bond and mortgage, and before 
D S$ accepted a deed from L, he paid 8 the amount 
of the bond, and § satisfied the mortgage of record. 
The bond and mortgage were not in the possession 
of S, nor had he any authority to satisfy the record. 
W brought an action to foreclose the mortgage. 
Held, that D § took the land subject to the mort- 
gage, and that W was encitled to foreclose. Win- 
dle.v. Bonebrake, U. 8. Circuit Court, D. Kansas, 
March 13, 1885; 23 Fed. Rep. 165. 


387. WARRANTY—Actual Connection not Necessary 
to Sustain Action for Breach of.—In an action for 
breach of warranty of title to land, it is not neces- 
sary to allege or prove either an actual entry or 
eviction of the covenantee, if at the time of the 
conveyance the premises were actually in the pos- 
session ofa third party holding by paramount 
title. And this a@ fortiori under the statute, Code 
1873, ch. 167, § 32. Sheffey v. Gardiner, 8. C. App’ 
Va., July, 1884; 9 Va. L. J. 283. 


38. WILLS—Codicil—Republication.—In 1858 H exe- 
cuted a written instrument, without signature or 
attestation, disposing of his property, and in 1864 
wrote upon the same paper what he styled a **Cod- 
icil to the above will,””? which was properly execut- 
ed. Held: 1. The codicil operates as a republica- 
tion of the will. [Corr v. Porter, 33 Gratt. 278.] 2. 
The effect of the republication is to bring down 
the will to the date of the codicil, so that both in- 
struments are to be considered as speaking at the 
same time, and taking effect from the same _ time. 
Idem. 3. A contrary intention not appearing in 
the will, it speaks from the death of the testator. 
[Code 1873, ch. 118,§ 11.) Hatcher v. Hatcher, 8. 
C. App. Va., Jan. 29, 1885; 9 Va. L. J. 227. 
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QUERIES AND ANSWERS. and January, 1885, also February, 1885, payments were 

made, and a balance now remains of $50; the last pay- 

[Correspondents are requested to draw up their answers in | ment was made less than ninety days before suit was 





the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 


QUERIES. 





23. Arizona Divorce Act provides “no divorce shall 
be granted in any action by the default of defendant, 
but in all cases the court shall require proof of the 
faets alleged, as the grounds for the divorce, which 
proofs shall be in writing and subscribed and sworn to 
by the witnesses.” Plaintiff, a wife, obtained a decree 
against her husband of divorce in 1878. She now has 
a motion pending to set aside decree on the ground 
that the decree is void because it fails to state the wit- 
nesses subscribed and were sworn to the depositions 
taken before a referee. The depositions were filed in 
the court, but are now lost. The question is, Is the 
provision requiring subscription of the witnesses to the 
depositions and that the witnesses be sworn to them, 
mandatory or directory? Cuas. R. GRay. 

San Bernardino, Cal. 





24. A motion is made in the same courtin Arizona 
six years after entry of decree of divorce in favor of 
wife by her to set it aside, for the reason the court had 
no jurisdiction of the subject-matter, in that, the facts 
stated do not constitute extreme cruelty, it being the 
only ground pretended in the complaint. No demur- 
rer, but defendant answer specifically denies all, except 
marriage and residence of plaintiff. The question now 
is, is the point well made in the following complaint: 
“That since the month of November, 1876, and fora 
long time prior thereto, defendant has been guilty of 
extreme cruelty towards plaintiff by inflicting upon 
her grievous mental and bodily suffering, and especially 
since January, 1877; continuously to the time of this 
action, Dec. 22, 1877; that during last-mentioned period, 
to-wit.: Since January, 1877, defendant has been con- 
stant in his abuse of plaintiff, applying to her obscene 
and opprobrious epithets, declaring to plaintiff he had 
no further use for her; that she was too old, and that 
he wanted a younger wife and was anxious to get rid 
of her. During the past two months defendant has 
evinced a wanton disposition to inflict, and has inflicted 
upon her, grievous mental suffering. During that 
time he has been in the habit of staying from home all 
night, associating with women of bad character about 
town, and of boasting of such conduct to plaintiff. 
During six months last past has not cohabited with 
plaintiff, and has said to plaintiff that he would never 
again treat her as his wife or live with her. That de- 
fendant has frequently admitted to plaintiff that he had 
unlawful and meritricious relations with women, in 
violation of his marriage relations with plaintiff. That, 
by reason of the acts and conduct of defendant, as 
above set forth, plaintiff has suffered grievous mental 
and bodily suffering, and will so continue unless by de- 
cree of this court, marriage of plaintiff and defendant 
is dissolved.”’ Cuas. B. Gray. 

San Bernardino, Cal. 





QUERIES ANSWERED. 

Query No. 19. [20 C. L. J. 278.) Section of Iowa 
Code 3074: “The earnings of a debtor, if the head of a 
family, for his personal services, or those of his family, 
atany time within ninety days next preceding the levy 
of an execution,are exempt,and also from attachment.” 
Now, A is the head of a family, and did labor for B in 
the months of July and August, 1884, amounting to the 
sum of $120. In September, October, November, 1884, 





commenced. Can A hold the balance as exempt from 
execution and set-off? 


Answer. Yes. If the employer of the debtor is gar- 
nished, he is not liable unless more than ninety days’ 
earnings are in hishands. The earnings for that length 
of time, whether accruing before or after the garnish- 
ment are exempt. Davis v. Humphrey, 22 Iowa, 137. 

J. L. ROBERSON. 

Orleans, Neb. 





Query No. 9. (20 C. L. J.139]. Has a notary taking de- 
positions any judicial power? Can he commit or pun- 
ish a witness for refusal to answer questions? Can he 
determine what questions must be answered, although 
the witness claims a privilege not to answer? 


A notary or other person authorized to take deposi- 
tions cannot perform any judicial functions under the 
English chancery practice, if a witness failed to attend 
before the commissioner, or refused to testify, the 
commissioner could certify that fact and obtain an or- 
der from the court to compel the witness to attend or 
testify. But no power was conferred on him to punish 
a witness for failure to answer a question. A similar 
rule obtains in this country. In Alabama this matter 
is settled by statute. ‘‘Any witness whose testimony is 
required, and fails on due notice to testify before a 
commissioner, forfeits to the party aggrieved the sum 
of $100, for which judgment may be rendered by the 
court where the cause is pending, five days notice in 
writing having been given him that such motion will 
be made, and is also liable to an action for damages at 
the suit of the party aggrieved.” Sec. 3075 Code 1876. 
This refers to evidence in the circuit courts, but the 
same rule apply to evidence in the courts of equity in 
this State. It is apparent, therefore, thata notary tak- 
ing depositions cannot punish a refractory witness. 
Nor can a notary taking depositions determine what 
questions must be answered. The effect of that rule 
would be to make him a judge, something never con- 
templated by the common law of England, nor by any 
statute law of any of the States that adopted the com- 
mon law. J. W. T. 





Query No. 16. [20 C. L. J. 239.) When A was 
fourteen years old he went to live with B. Soon 
after B, with consent of A’s parents, and in con- 
nection with them, by deed duly executed, acknowl- 
edged and recorded, adopted A as his heir and 
devisee, under sec. 599, etc., Revised Statutes of Mis- 
souri. A lived with B as one of his family, and worked 
faithfully for him until he was twenty-one years old. 
Soon thereafter B died, leaving widow and four chil- 
dren and property worth twenty thousand dollars, 
which he disposed of by will, giving his widow and 
children equal parts, but giving A only ten dollars, 
and providing that he should receive nothing more 
from his estate. Could A recover anything from B’s 
estate? Ifso, would it be under the deed of adoption 
or for value of services? JONES. 


Answer. In all cases where compensation is claimed 
for services rendered for near relatives, as a father, 
brother, grandfather, etc., the law will not imply a 
promise, and no recovery can be had unless an express 
contract or circumstances equivalent thereto is shown. 
Hall v. Hall, 44 N. H. 298; Hartman’s Appeal, 3 
Grant’s Cas. (Penn.) 234; Bash v. Bash, 9 Penn. St 
260: Smith v. Myers, 19 Mo. 433; Hall v. Finch, 19 Wis 
278. In Andrus v. Foster, 17 Vt. 556, which was an 
action against the estate of her adopted father by an 
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adopted daughter, the court applied the same rule to 
adopted, as to natural children, and in passing upon 
her rights, says: “If she claims pay for her services, 
it is incumbent upon her to show that the services were 
performed under such circumstances, as to justify an 
expectation on the part of both, that pecuniary com- 
pensation would be required. See also Lunay v. Van- 
tyne, 40 Vt. 501; Gunther v. Birkicht, 22 Mo. 439; Can- 
dor’s Appeal, 5 W. & S. (Penn.) 513; Shirley v. Vail, 3 
Abb. Dee. (N. Y.) 313 and note. The last case is a 
leading case upon the subject of adopted children. 
The action should be quantum meruit, and something 
more than the deed of adoption and the provisions of 
the will should be shown in order to recover. 
Cincinnati, O. E. C. Day. 








JETSAM AND FLOTSAM. 


Mr. DONOVAN ON ABRAHAM LINCOLN.—Mr. Dono- 
van has published an interesting sketch of Abraham 
Lincoln in the Current, in which he says that “his eyes 
were piercing.”? Very few men not idiotic have ever 
carried a pair of eyes more duli and expressionless thau 
those of Abraham Lincoln. There was not even a 
glimmering suggestion in them of the great brain-bat- 
tery which lived behind them. 


DRUNKENNESS ON WHEELS.—The justices of Hast- 
ings appear to have a keen appreciation of the subtle- 
ties of the law. Last week a man in a state of intoxi- 
cation was found being wheeled about ina bath chair, 
and brought before the bench for adjudication. But, 
said the justices, he was not found drunk in the street, 
as the Act requires. The bath chair was in the street, 
and he was in the bath chair, but he was not in the 
street. This very pretty distinction would carry the 
severe logician far. A man ina pair of top boots is 
not in the street, wherever his boots are, and it would 
go hard if anyone should be convicted of drunkenness 
unless he went barefoot. Still no one, looking at the 
man’s discretion in exchanging legs little to be relied 
on for the smooth rolling wheels of a bath chair, and 
at so pleasing a display of magisterial acuteness, will 
grieve at the escape.—Law Journal(London). 


RIGHTS OF SUBSCRIBERS TO TELEPHONE COMPA- 
NIES.—The Nebraska Supreme Court has rendered an 
important decision in the case of a man who was re- 
fused the privilege of becoming a subscriber to the 
Nebraska Telephone Company, although he offered to 
comply with all the requirements usually demanded of 
subscribers. He brought a mandamus suit to compel 
the company to permit himto have the use of a tele- 
phone upon the usual conditions. The Supreme Court, 
in deciding in his favor, held the Telephone Company 
to be a public servant as a common carrier, and as such 
it must treat all persons alike; and that, where no 
good reason can be assigned for refusal to furnish a 
telephone instrument to a person who offers to comply 
with the regulations, a writ of mandamus will be 
issued to compel any Telephone Company to supply 
such persons with the necessary instruments.—Mon- 
treal Legal News. 


SIGNATURES THAT MEAN NOTHING.— WASHING- 
TON, April 9.—The following is told as one of the inci- 
dents at the White House to-day: A Western Demo- 
cratic Senator called to press the appointment of one 
of his constituents to an, assistant commissionership. 
“When I was practising law,” said the President, “I 
found that an instrument in writing usually out- 
weighed an oral statement. You Senators seem to 





have a habit of signing petitions for candidates, and 
then you ask verbally for the appointment of others to 
the very positions. I can’t afford to waste time consid- 
ering such requests. Half the Democratic Senators 
have signed a petition for the retention of the incum- 
bent of this place and your name is on the list. I don’t 
know the man, but he is certainly well indorsed.” 
“Oh, no!” said the Senator, “I have not signed such 
a paper.” Thereupon the President is said to have 
produced a petition bearing the Senator’s signature as 
stated. “I never was so flattened out in my life,” re- 
marked the Senator when narrating the incident to a 
friend. ‘The fact is, we sign almost anything, but it 
has generally been understood that it means nothing.” 
—N. Y. Tribune. 


WHY NOT BROUGHT TO TRIAL.—On Friday, Janu- 
ary 9, Captain Thomas Phelan was murderously as- 
saulted and stabbed by one of O’Donovan Rossa’s fol- 
lowers, who is known as Richard Short. The public 
would be glad to know why the assailant has not been 
brought to trial. On Monday, February 2, a woman 
named Yseult Dudley shot at O’Donovan Rossa with 
an apparent intention of killing him. The entire com- 
munity would be pleased to know the excuse of the 
New York authorities for not bringing this would be 
murderess to trial. In time it may become the duty of 
the public to believe that in New York city crimes, like 
civil injuries, may or may not be complained of before 
the courts at the pleasure of the injured party.—Bos- 
ton Advertiser. 


PRESIDENT ARTHUR’S LAW OFFICE.—Half a dozen 
men have been busy lately completing the interior fin- 
ish of an elegant office in the new Mutual Life Insur- 
ance building which is to be occupied by Chester A. 
Arthur as a law office. The wood-work and furniture 
are mahogany, with cherry trimmings, and the men at 
work in the room say that it will be one of the most 
richly furnished offices in the building. The officeis in 
the north end of the building, with windows looking 
out upon Nassau and Liberty streets. It is on the 
fourth floor, adjoining the Chamber of Commerce 
rooms, and a few feet away is the New York office of 
Gen. B. F. Butler. It is believed that Mr. Arthur in- 
tends to resume his relations with his former partners, 
Messrs. Knevals and Ransom, to whom the new oftice 
is leased from May 1.—N. Y. Times. 


Mr. ARTHUR’S quiet return to his law practice from 
the great office of President of the United States star- 
tles the Liverpool Post, and it remarks that such a 
spectacle can be afforded by no country on earth but 
the United States. Old World potentates are expected 
to feather their nests well in their days of power, and 
the idea prevails there that every man holding a high 
office is entitled to retire rich orin the enjoyment of 
great pensions. And this robbery of the people is per- 
mitted not only for the benefit of those who have 
served the State, but for those whose ancestors hap- 
pened to be royal favorites or mistresses. Such ideas 
are gradually gaining a foothold in fhis country, as is 
manifest from the clamor for a civil pension list for ex- 
Presidents. The spectacle of an ex-President going 
to work for his living is needed once in awhile to as- 
sure us that public office is still a public trust, and that 
we still have men who can hold the Chief Magistracy 
and retire with clean hands.—Ez. , 


STRABISMIC ADVANTAGES.—The Supreme Court of 
Pennsylvania has decided that unless persons look 
both ways in crossing a railroad track they cannot ob- 
tain damages for injuries they may receive. This gives 
cross-eyed people a decided advantage over those who 
can see straight, and in some measure mitigates the 
affliction of being cross-eyed. Life is full of compen- 
sations.—Boston Courier 








